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IN THIS ISSUE
The holiday season is fast approaching as well as many
deadlines for retirement and
health and welfare plans.
403(b) Compliance: Sponsors
of 403(b) plans must have a
written document in place by
December 31, 2009.
Mandatory EE-Filing: Beginning
in 2010, Form 5500 must be
filed electronically.
Employers may need to amend
employment agreements: Compensation exceeding $1 million
may not be deductible. Employers should amend agreements
and incentive plans to ensure
compliance with IRC § 162(m).

Temporary Closing of Determination Letter Program: Effective
February 22, 2010, the IRS is
temporarily closing the determination letter program for preapproved defined benefit plans.
Expansion of FMLA leave provisions: Exigency and caregiver
leave provisions have recently
been expanded to cover a larger number of employees.
Waiver of 2009 Required Minimum Distributions: Plans may
elect to allow participants to
waive their 2009 RMDs, but
decisions and amendments
need to be made promptly.

ment to the Fair Credit Reporting Act has resulted in another
delay for FTC enforcement of
the Red Flags Rule.
COBRA Subsidy Extension: Both
the House and Senate are considering bills that would extend
the COBRA Subsidy.
Compliance Deadlines: Many
additional deadlines are approaching for both retirement
and health and welfare plans.
Sponsors should review their
plans to make sure they are in
compliance before the end of
the year.

Another Delay for Red Flags
Rule Enforcement: An amend-

DEADLINE APPROACHING FOR
COMPLIANCE WITH 403(B) REGULATIONS
Final Regulations under Internal Revenue Code § 403(b)
were published on July 26,
2007 requiring plans to maintain a written plan document
beginning with the 2009 plan
year. A § 403(b) plan will satisfy the requirements of § 403
(b) and the final regulations if
specific requirements are met.
First, the plan sponsor must
adopt a written § 403(b) plan
on or before December 31,

2009 and the document must
be intended to satisfy the requirements of § 403(b) and the
final regulations as of January
1, 2009. Second, during 2009,
the plan sponsor must operate
the plan in accordance with a
reasonable interpretation of
§ 403(b), taking into account
the final regulations. And third,
before the end of 2009, the
plan sponsor must make its
best effort to retroactively correct any operational failure

during the 2009 calendar year
to conform to the terms of the
plan document. Any retroactive
correction must be based on
provisions set forth in the IRS
Employee Plans Compliance
Resolution System.
A sponsor of a § 403(b) plan
that does not yet have a written
plan should take immediate
action to put a document in
place by the December 31,
2009 deadline.
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ELECTRONIC FILING OF FORM 5500 MANDATORY
BEGINNING IN 2010
Under the Department of Labor’s (“DOL”) Final
Rule on Annual Reporting and Disclosure, all
pension and welfare plans and DFEs that are
required to submit an annual return/report
under Title I of ERISA (Form 5500 or 5500-SF)
must do so electronically using the DOL’s
EFAST2 system. The mandatory electronic
filing requirement applies to plan years beginning on or after January 1, 2009. In addition,
any delinquent or amended annual return/
report for previous years must be filed electronically, with the exception of delinquent
2008 filings.
A delinquent or amended 2008 filing may be
submitted (1) electronically using the DOL’s
current EFAST system until June 30, 2010; or
(2) on paper through the current EFAST filing
system, using EFAST-approved software or
government issued hand print forms, until
October 15, 2010. For a 2008 annual return/
report that is due after January 1, 2010, filing
may be accomplished using one of the methods described above or electronically using the
DOL’s new EFAST2 system beginning in January 2010.
Short 2009 plan year annual returns/reports
with a due date prior to January 1, 2010 will
be given an automatic extension to electronically file their complete 5500 within 90 days
after the EFAST2 system is available on the
DOL website. Filers that elect not to file electronically must use plan year 2008 forms and
submit their filing on or before the original due
date under the current EFAST system.

To file electronically, filers must use either the
DOL’s IFILE preparation and submission application or an approved third party software
program. To determine whether third party
software is approved for use with EFAST2
please visit www.efast.dol.gov.
Two classes of software certification exist: (1)
certification to prepare filings, and (2) certification to submit filings. Individuals with responsibility for filing should make certain the software they are using is approved for the function needed (e.g. preparation of filings and/or
submission).
Most electronic filers (90%) have elected to
use approved third party software presumably
because of the limitations with the DOL’s IFILE
application. IFILE can only be used to transmit
single filings which could be seen as a disadvantage to many third party preparers. Additionally, IFILE does not provide integrated instructions or filing and preparation assistance.
Many third party software programs support
transmission of batches of filings, integrate
with computer systems and databases to automatically populate Form 5500, and support file
sharing to allow multiple individuals to work on
a single filing to streamline completion.
Overall, mandatory electronic filing should
simplify the annual reporting requirement and
filing process for all involved.

EMPLOYMENT AGREEMENTS MAY NEED TO BE AMENDED
Internal Revenue Code § 162(m) disallows a
deduction to a public company for compensation that exceeds $1 million to a covered employee, with an exception for performancebased compensation. In Revenue Ruling 200813 the IRS held that the exception does not
apply when compensation is paid without regard to whether the performance goal is at-

tained when the covered employee terminates
employment for good reason, retires, or is terminated involuntarily without cause.
Public companies should review their incentive
plans and employment agreements to determine whether amendments are needed, and
make appropriate changes by December 31,
2009.

“The mandatory
electronic filing
requirement
applies to plan
years beginning
on or after
January 1,
2009.”
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TEMPORARY CLOSING OF DETERMINATION LETTER PROGRAM
FOR ADOPTERS OF PRE-APPROVED DEFINED BENEFIT PLANS
On February 22, 2010, the
Internal Revenue Service will
temporarily stop accepting
applications for determination letters for defined benefit plans filed on Form 5307,
Application for Determination
for Adopters of Master or
Prototype or Volume Submitter Plans.
The IRS is taking this action
because all pre-approved
defined benefit plans are
required to be restated to
comply with the Economic
Growth and Tax Relief Reconciliation Act of 2001, the Job
Creation and Worker Assistance Act of 2002, the Pension Funding Equity Act of
2004, the American Jobs
Creation Act of 2004, the
Gulf Opportunity Zone Act of
2005 and the Pension Protection Act of 2006.

In early 2010, the IRS will
announce a two year period
in which adopters of preapproved defined benefit
plans will have the opportunity to adopt the restated
plans and request determination letters. The temporary
closing of the determination
letter program will allow the
IRS to prepare to receive
these applications from
adopters of restated plans.
Any determination letter application for a defined benefit
plan filed on Form 5307
postmarked on or after February 22, 2010, and before
the opening of the period of
approximately two years for
adopting the restated preapproved defined benefit
plans will be returned to the
applicant. The IRS will continue to process determina-

tion letter applications for
defined benefit plans filed on
Form 5307 before February
22, 2010, provided the plan
has a favorable GUST opinion
or advisory letter.
Announcement 2009-85
does not affect the ability of
adopting employers to use
Form 5307 to apply for determination letters for preapproved defined contribution plans. Additionally,
adopting employers may
continue to use Form 5307
for a determination letter for
plan amendments related to
a VCP submission or Audit
CAP requirement under the
IRS Employee Plans Compliance Resolution System.

provisions have
been expanded
to include family

EXPANSION OF FMLA LEAVE PROVISIONS
In 2008, the Family and
Medical Leave Act (“FMLA”)
was amended to provide
exigency leave and caregiver
leave provisions for families
of military service members.
On October 28, 2009, President Obama signed into law
the National Defense Authorization Act for Fiscal Year
2010 (H.R. 2647).
H.R. 2647 expands provisions from 2008 regarding
exigency leave to include not
only employees of a family
member serving in the National Guard or Reserves, but

employees of a family member serving in any of the
Armed Forces on “covered
active duty.” In addition, the
caregiver leave provisions
have been expanded to include family members of
veterans undergoing medical
treatment, recuperation, or
therapy for a serious injury or
illness that occurred at any
time during the five year period preceding the treatment.
Employers subject to the
FMLA should update policies
and procedures to reflect the
expansion of rights, and pro-

“Caregiver leave

vide appropriate training to
personnel with responsibilities over FMLA leave. Employers should be aware that this
expansion may potentially
result in larger numbers of
employees taking FMLA leave
which may affect the administration of health plans.

members of
veterans.”
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DECISIONS AND AMENDMENTS NEEDED FOR WAIVER OF
2009 REQUIRED MINIMUM DISTRIBUTIONS
The Worker, Retiree, and Employer Recovery
Act of 2008 (“WRERA”) added § 409(a)(9)(H)
to the Internal Revenue Code, which allows for
the waiver of 2009 Required Minimum Distributions. Sponsors that have elected to permit
participants to waive their 2009 Required
Minimum Distribution (“RMD”) must adopt
plan amendments no later than the last day of

the 2011 plan year (or 2012 for governmental
plans).
Sponsors that have not yet decided whether to
allow participants to waive 2009 RMDs, should
decide promptly and make certain the plan is
operated consistent with that decision going
forward from December 1, 2009.

ENFORCEMENT OF RED FLAGS RULE DELAYED AGAIN
On October 30, 2009, the Federal Trade Commission (“FTC”) issued a statement delaying
enforcement of the Identity Theft Red Flags
Rule (“the Rule”) until June 1, 2010 for
“financial institutions” and “creditors” subject
to enforcement by the FTC. The final Red Flags
Rule became effective on January 1, 2008;
however, enforcement has been delayed numerous times to allow affected entities to develop and implement compliant identity theft
programs. The delays have also provided the
FTC with additional time to conduct education
and issue guidance regarding the Rule.
The most recent delay relates to the passage
of H.R. 3763 by the U.S. House of Representatives on October 20, 2009. H.R. 3763 amends
the Fair Credit Reporting Act and excludes the
following from the meaning of “creditor” under
the Red Flags Rule: any health care, accounting, or legal practice with twenty (20) or fewer

employees. The bill also excludes any other
business that the FTC determines (1) knows all
its customers or clients individually; (2) only
performs services in or around the residences
of its customers; or (3) has not experienced
incidents of identity theft, and identity theft is
rare for businesses of that type. If circumstances change and a business is no longer
able to demonstrate that it meets the criteria
above, then the exclusion will no longer apply
to such a business.
It should be noted that this delay in enforcement is limited to the Red Flags Rule and does
not extend to the rule regarding address discrepancies applicable to users of consumer
reports, or to the rule regarding changes of
address applicable to card issuers.

POSSIBLE EXTENSION TO COBRA SUBSIDY
Currently, both the U.S. House of Representatives and the U.S. Senate are reviewing bills
(H.R. 3930 and S. 2730) to potentially extend
the COBRA Subsidy discussed at length in our
March and June 2009 newsletters. We will
keep you posted on the developments with this
potential legislation.
For further information on the COBRA Subsidy
please see our March and June newsletters at
www.cicottelaw.com/march2009newsletter, or
www.cicottelaw.com/june2009newsletter.

“Any health
care,
accounting, or
legal practice
with twenty or
fewer
employees is
excluded from
the meaning of
creditor”
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SELECTED 2009 YEAR END COMPLIANCE DEADLINES
Amendments to a plan to comply with the
Pension Protection Act (“PPA”) must be
adopted by December 31, 2009 for calendar year plans. Plan sponsors should review their plans to determine whether they
are in compliance or whether amendments
need to be made. Some of the required
amendments for all plans include areas
such as:

•

Qualified Domestic Relations Order

•

Section 402(f) Notice

•

Qualified Optional Survivor Annuity

•

Rollover Distributions/Contributions

•

Notice Periods

Defined Contribution Plans:

•

Normal Retirement Age and In-Service
at Age 62 (also applies to money purchase and target benefit plans)

Qualified Plan Required Notices:
Plan sponsors should make sure all required notices relating to their retirement
plans are provided in a timely manner to
participants. Some of the required notices
may include:

•

401(k) Plan Annual Automatic Enrollment Notice

•

401(k) Plan Safe-harbor Plan Notice

•

Qualified Default Investment Alternative Notice

•

Annual Funding Notice (applies to
defined benefit plans)

•

Benefit Statements

•

Vesting Schedules

•

Hardship Criteria

Health and Welfare Plan YearYear-end Compliance Issues

•

Eligible Automatic Contribution Arrangements

Compliance with some of the following
areas may apply:

•

Qualified Automatic Contribution Arrangements

•

HITECH Act

•

Diversification in Plan Holding Employer Securities

•

The Genetic Information Nondiscrimination Act

•

Gap Period Income

•

Michelle’s Law

•

Optional Qualified Reservist Distributions

•

Children’s Health Insurance Program
Reauthorization Act of 2009

•

The Paul Wellston and Pete Domenici
Mental Health Parity and Addiction
Equity Act of 2008

•

COBRA Provisions in the American
Recovery and Reinvestment Act of
2009

•

Self Reporting of Excise Taxes Paid

Defined Benefit Plans:

•
•

Minimum Funding Rules for Single
Employer Plans
Benefit Restrictions and Benefit Accruals for Single Employer Plans

Firm Description
The Cicotte Law Firm is located in
Kennewick, WA, and represents
employers in several states in all
aspects of benefits law, handling
diverse employment, labor, tax and
corporate matters.
The Firm's practice covers all areas
relating to employee benefits, including designing “defined contribution-style” health plans (HRAs,
HSAs, & FSAs), assistance with COBRA, HIPAA, and ARRA issues, advising on fiduciary responsibilities,
maintaining legal compliance with
non-discrimination requirements,
analyzing unusual benefit claims,
representing employers in labor
relations matters where pension or
welfare benefits are involved, advising on the federal tax implications of
complex benefits-related issues,
and examining the ERISA status of
compensatory arrangements.
Other practice areas vital to corporate function available at the Firm
include corporate formation, corporate compliance, negotiations,
mergers and acquisitions, SEC compliance, and HR liaison activities.
The Firm is also able to assist companies with licensing agreements,
non-compete agreements, and nondisclosure agreements.

Disclaimer: Our firm issues this newsletter to provide legal updates in the areas of corporate and employee benefits law as a courtesy. This newsletter is for general information only and does not constitute legal advice. Additionally, this newsletter does not create an attorney-client relationship, nor does it
create responsibility for The Cicotte Law Firm in regards to your corporate and employee benefit issues.
Should you have any questions relating to matters discussed in this document, you should contact an
attorney.

Tel: 877.783.6699
509.783.6699
fax: 509.783.1166
info@cicottelaw.com

7025 W. Grandridge
Blvd., Suite B2
Kennewick, WA 99336

