
ning on or after September 
23, 2012. Issuers may pro-
vide the SBCs on behalf of 
insured plans. 

Annual Limits: For plan 
years beginning on or after 
September 23, 2012 and 
before January 1, 2014, 
plans may impose an an-
nual limit on essential 
health benefits of no less 
than $2,000,000. For plan 
years beginning on or after 
January 1, 2014, annual 
limits on essential health 
benefits are prohibited. 

       -continued on p. 2 

as necessary employer 
actions include: 

Summary of Benefits and 
Coverage: Beginning with 
the first open enrollment 
period on or after Septem-
ber 23, 2012, group health 
plans must supply a Sum-
mary of Benefits and Cov-
erage (“SBC”) to partici-
pants and beneficiaries in 
addition to the summary 
plan description during 
open enrollment periods.  

SBCs must be provided for 
special enrollments during 
the first plan year begin-

Cycle E, rather than the upcom-
ing Cycle C. 

Selected Year-End Compli-
ance Deadlines: Plan spon-
sors should review plans for 
compliance with upcoming 
year-end deadlines. 

Proposed Regulations on 
Incentives for Wellness Pro-
grams: The IRS, Department of 
Labor, and Department of 
Health and Human Services 
issued proposed rules on well-
ness programs to reflect 
changes to existing wellness 
provisions under the ACA. 

ACA Compliance for  
Employers: As we approach 
2013 and beyond, many addi-
tional ACA requirements go 
into effect. A list of upcoming 
requirements and deadlines is 
provided in this issue to assist 
employers in taking appropri-
ate steps for compliance. 

Facebook Posts Help Em-
ployer Survive Retaliation 
Claim: The Sixth Circuit found 
an employer did not retaliate 
against an employee or inter-
fere with FMLA rights when it 
terminated her after she posted 
photos contradicting state-
ments about her medical  
condition. 

Compliance Issues with  
403(b) and 457 Plans: The 
IRS has identified common 
issues experienced by plan 
sponsors of 403(b) and 457 
plans. Establishing strong in-
ternal policies and procedures 
relating to retirement plans will 

assist employers in preventing 
these compliance problems. 

HHS Guidance on De-
Identification of PHI: The 
Department of Health and Hu-
man Services recently issued 
guidance outlining the process 
covered entities and business 
associates must go through to 
de-identify PHI. 

Proposed Regulations on 

Essential Health Benefits:  

HHS recently issued proposed 
regulations relating to essential 
health benefits. Under the 
regulations, individual and 
small group health plans will be 
required to offer a core-
package of items and services 
known as essential health 
benefits. 

Governmental Plans May 
Elect Cycle E: The IRS will 
allow sponsors of governmen-
tal plans to elect to file determi-
nation letter applications in 

In This Issue  

ACA Compliance for Employers in 2013 and Beyond 
While some employers 
may have deferred compli-
ance action relating to the 
Affordable Care Act 
(“ACA”) until after the elec-
tion, government agencies 
continue to publish guid-
ance relating to upcoming 
requirements. Although the 
ACA could still be modified 
through congressional ac-
tion, employers should con-
tinue to take necessary 
steps to ensure compliance 
in 2013 and beyond. 

Some recent and upcoming 
ACA requirements, as well 
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ment compliance with HHS rules for elec-
tronic transactions between providers and 
health plans. 

Employer Shared Responsibility Excise 
Tax: Beginning in 2014, employers with 50 
or more full-time employees must provide 
health insurance that meets affordability 
and value requirements or pay a penalty 
for each exchange certified employee. 

High Cost Health Plans (“Cadillac 
Plans”): In 2018, employers will be re-
quired to calculate and pay an excise tax 
based on the excess value of coverage. 

* * * * * 

If you need assistance in preparing your 
health and welfare plans for compliance 
with these and other ACA requirements 
please feel free to contact our office. 

Facebook Posts Help Save Employer from Retaliation Claim 

W-2 Reporting: Employers who are re-
quired to file 250 or more W-2s for the pre-
ceding year must include, for informational 
purposes, the cost of employer-sponsored 
health insurance coverage. Employers 
should make necessary preparations to 
include this information on W-2s that will 
be issued in January 2013. 

Health FSA Limits: Beginning January 1, 
2013, for calendar year plans, plan spon-
sors must amend cafeteria plans to pro-
vide that employees may elect no more 
than $2,500 (as adjusted for inflation) in 
salary reduction contributions to a health 
FSA. 

Retiree Prescription Drug Expenses: 
Beginning January 1, 2013, the employer’s 
deduction for retiree prescription drug ex-
penses must be reduced by the subsidized 
portion of expenses. 

Exchange Notices: Beginning 
March 1, 2013, employers must 
provide notices to employees of the 
existence of a state exchange and 
options and implications of obtain-
ing health care through an ex-
change. 

Plan Communication With Pro-
viders: By December 31, 2013, 
health plans must certify and docu-
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ACA Compliance for Employers    -continued from p. 1 

transferred to a full-time position as a Cus-
tomer Service Representative (“CSR”). 

As a CSR, Sara spent most of the day on 
the telephone and could not leave her sta-
tion for extended periods of time. Approxi-
mately nine months after transferring to 
the CSR position, Sara complained of in-
creasingly worse back pain. A subsequent 
MRI and CT scan showed mild degenera-
tive changes in her back. 

Starting on August 31, 2009, Sara began 
to miss work because of her back pain, but 
did not have enough paid time off to cover 
her absences. Consequently, a represen-
tative from human resources recom-
mended that Sara take FMLA leave to pro-
tect her job.  
   -continued on p. 7 

The Sixth Circuit Court of Appeals ruled 
that an employer did not retaliate against 
an employee or interfere with her rights 
under the Family Medical Leave Act 
(“FMLA”) when it terminated her employ-
ment after Facebook posts showed her 
attending a local festival while on intermit-
tent medical leave. 

In January 2008, Advantage Health Physi-
cian Network (“Advantage”) offered Sara 
Jaszczyszyn a part-time position, contin-
gent upon her receiving a health examina-
tion clearance. During the exam, Sara re-
ported that she had injured her back in a 
car accident in 1999, had subsequent sur-
geries relating to the injury, but had experi-
enced no recent problems with her back.  

Sara began work and was eventually 



(ii) distributions from multiple vendors that 
in the aggregate exceed the amount 
needed to relieve the hardship. 

Unforeseeable Emergency Distribution 
(457(d)(1)(A)(iii)) 
Common violations include (i) inadequate 
documentation of the unforeseeable emer-
gency; (ii) lack of proper internal controls; 
and (iii) distributions that exceed the 
amount needed for the unforeseeable 
emergency. 

457(f) Plan Failures in Operation 
457(f) plans that do not have any real sub-
stantial risks of forfeiture for substantial 
services performed. For example, a 457(f) 
plan that has non-compete language as 
one of the risks of forfeiture, but in opera-
tion, that is not likely to ever be applied, 
such as allowing for voluntary termination, 
then adhering to a short non-compete pe-
riod and collection of benefits. 

457(f) Plan Cafeteria Style Benefits 
457(f) plans that allow participants to 
choose from a number of different types of 
benefits with a default selection into a  
457(f) plan. These types of arrangements 
usually do not contain a true risk of forfei-
ture and contain devices such as unrealis-
tic non-compete clauses, rolling risk of 
forfeiture, flexi-choices and options that do 
not add a real risk of losing a benefit and 
appear to vest the benefit for the partici-
pant immediately. 

403(b) Annuity Contract Problems 
Outdated annuity contracts that have not 
been updated for current requirements 
such as for contribution limitations, re-
quired distributions, and eligible rollover 
requirements. Also, new endorsements 
not being given out to all annuity contract 
holders. 

Ineligible Plan Sponsors 
To sponsor a 403(b) plan, the organization 
must qualify as a public educational or-
ganization or be exempt under Code Sec-
tion 501(c)(3). To sponsor a 457 plan, the 
organization must be a state or local gov-
ernment or a tax exempt organization un-
der Code Section 501(c). 

Common Compliance Issues with 403(b) and 457 Plans 
Strong internal practices and procedures, 
including annual review of all retirement 
plans can help plan sponsors prevent 
compliance problems.  

To prevent potential compliance issues, 
plan sponsors should confirm whether 
(i) the plan document has been updated 
within the past few years to reflect recent 
law changes; (ii) the plan’s operations are 
consistent with the terms of the plan and 
applicable law; and (iii) the plan’s partici-
pants are all eligible to participate. 

The IRS recently identified some common 
issues found during examinations of Code 
Section 403(b) and 457 plans, including: 

Excess Salary Reduction Contributions 
In some plans, the amount of salary reduc-
tion contributions exceeds the annual dol-
lar limitation of $17,000 for 2012 and 
$17,500 for 2013. The excess may be the 
result of poor internal controls or failure to 
aggregate deferrals made to other 403(b) 
or 401(k) plans. 457 plans are not required 
to be aggregated with those other plans, 
but are still found to violate the limits. 

Eligible employees are not provided the 
right to make salary reduction  
contributions.  
Employers will often misapply ERISA eligi-
bility and coverage conditions to employ-
ees who are otherwise eligible to make 
salary reduction contributions. 

Excess 415 Contributions 
The sum of elective deferrals and em-
ployer contributions generally cannot ex-
ceed the lesser of $50,000 in 2012 and 
$51,000 in 2013 or 100% of includible 
compensation. 

Plan loans that Violate Section 72(p)
Common violations include (i) failure to 
make required payments when due, result-
ing in default of the entire loan; (ii) poor 
documentation; and (iii) loans from multi-
ple vendors that in the aggregate exceed 
the limits of Code Section 72(p). 

Hardship Distribution Failures (403(b)
(11)(B)) 
Common violations include (i) inadequate 
documentation that the distribution is the 
result of a financial hardship; and 
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The Department of Health and 
Human Services Office for 
Civil Rights (“HHS” or “OCR”) 
recently issued guidance relat-
ing to methods for de-
identification of protected 
health information (“PHI”) in 
accordance with requirements 
under the HIPAA Privacy 
Rule. This guidance will assist 
covered entities and business 
associates in understanding 
de-identification and available 
methods for completing the 
de-identification process. 

Under the Health Information 
Technology for Economic and 
Clinical Health Act (“HITECH 
Act”), HHS was required to 
issue guidance on how best to 
implement the requirements 
for the de-identification of 
health information contained 
in the Privacy Rule. This guid-
ance issued by OCR explains 
and answers questions re-
garding the two methods that 
can be used to satisfy the de-
identification standard under 
the Privacy Rule. 

Generally, HIPAA protects 
most individually identifiable 
health information held or 
transmitted by a covered en-
tity or its business associate, 
in any form or medium, 
whether electronic, on paper, 
or oral. This PHI includes in-
formation that relates to (i) an 
individual’s past, present, or 
future physical or mental 
health or condition; (ii) the pro-
vision of health care to the 
individual; or (iii) the past, pre-
sent, or future payment for the 
provision of health care to the 
individual; and that identifies 
the individual or for which 
there is a reasonable basis to 
believe can be used to identify 
the individual. 

A covered entity may use a 
business associate to de-
identify PHI on its behalf only to 
the extent such activity is au-
thorized by their business as-
sociate agreement. 

The process of de-
identification, by which identifi-
ers are removed from the 
health information, mitigates 
privacy risks to individuals and 
thereby supports the secondary 
use of data for comparative 
effectiveness studies, policy 
assessment, life sciences re-
search, and other endeavors. 
De-identification provisions in 
the Privacy Rule permit a cov-
ered entity or its business as-
sociate to create information 
that is not individually identifi-
able by following the applicable 
standard, thus allowing the en-
tity to use and disclose infor-
mation that neither identifies 
nor provides a reasonable ba-
sis to identify an individual. 

The two de-identification meth-
ods are (i) a formal determina-
tion by a qualified expert; or 
(ii) the removal of specified in-
dividual identifiers as well as 
absence of actual knowledge 
by the covered entity that the 
remaining information could be 
used alone or in combination 
with other information to iden-
tify the individual. Both meth-
ods when 
properly ap-
plied, may still 
yield de-
identified data 
that retains 
some risk of 
identification. 
Although the 
risk is very 
small, it is not 
zero, and there 
is a possibility 
 

that de-identified data could be 
linked back to the identity of 
the patient to which it corre-
sponds. 

Regardless of the 
method used, 
HIPAA does not 
restrict the use or 
disclosure of de-
identified health 
information, as it 
is no longer con-
sidered protected 
health information. Health in-
formation generally is not indi-
vidually identifiable if it does 
not identify an individual and if 
the covered entity has no rea-
sonable basis to believe it can 
be used to identify an  
individual. 

For assistance establishing 
appropriate de-identification 
processes and procedures, 
please contact our office. 

HHS Guidance Issued on De-Identification of PHI Under HIPAA 
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for governmental plans during Cycles  
C and D. 

A plan sponsor who elects Cycle E will 
revert to Cycle C for subsequent remedial 
amendment cycles. Furthermore, any de-
termination letter applicable to the govern-
mental plan that is issued in the second 
remedial amendment cycle will expire at 
the end of the third Cycle C submission 
period on January 31, 2019. 

Determination letters issued for govern-
mental plans following the initial remedial 
amendment cycle will expire at the end of 
the second Cycle C period on January 31, 
2014. This expiration applies even if the 
plan sponsor elected to file in the first Cy-
cle E. However, the IRS will extend the 
expiration dates on these letters to the end 
of the second Cycle E for those govern-
mental sponsors electing Cycle E as the 
plan’s second remedial amendment cycle. 

Governmental Plans May Elect Cycle E 

Plan sponsors of governmental plans 
should decide whether they will file a de-
termination letter application for their 
plans in Cycle C or Cycle E. 

As many plan sponsors are already 
aware, we are currently in the second set 
of remedial amendment cycles. Beginning 
on February 1, 2013 through January 31, 
2014, plan sponsors in Cycle C may file 
determination letter applications for their 
plans. Cycle C generally applies to spon-
sors of individually designed plans with an 
EIN that ends in either 3 or 8, or individu-
ally designed governmental plans.  

Sponsors of a governmental plan, how-
ever, may elect Cycle E instead of Cycle 
C by filing a determination letter applica-
tion between February 1, 2015 and Janu-
ary 31, 2016. Plan sponsors electing Cy-
cle E are not required to notify the IRS of 
this election. 

Sponsors electing Cycle E must (i) amend 
plans for all applicable items on the Cycle 
E Cumulative List (to be released prior to 
the beginning of Cycle E); and (ii) timely 
adopt any interim amendments required 
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1. Ambulatory patient services 

2. Emergency services 

3. Hospitalization 

4. Maternity and newborn care 

5. Mental health and substance use disor-
der services, including behavioral health 
treatment 

6. Prescription drugs 

7. Rehabilitative and habilitative services 
and devices 

8. Laboratory services 

9. Preventive and wellness services and 
chronic disease management 

10. Pediatric services, including oral and 
vision care 

   -continued on p. 6 

The Department of Health and Human 
Services (“HHS”) has issued proposed 
regulations outlining standards for Afford-
able Insurance Exchanges (“Exchanges”) 
and Issuers relating to coverage of essen-
tial health benefits (“EHB”) and actuarial 
value (“AV”).  

Essential Health Benefits 

Beginning in 2014, the Affordable Care Act 
(“ACA”) requires non-grandfathered health 
plans in the small group and individual 
markets to cover EHB, which include items 
and services in ten benefit categories, and 
are equal in scope to a typical employer 
health plan. Employers should become 
familiar with these requirements and begin 
preparations for compliance by 2014. 

Under the proposed rule, the ten benefit 
categories that EHB must include are: 

Proposed Regulations Issued on Essential Health Benefits
         



Actuarial Value 

Actuarial Value (“AV”) is calculated as the per-
centage of total average costs for covered 
benefits that a plan will cover. For example, if a 
plan has an AV of 70 percent, on average, a 
consumer would be responsible for 30 percent 
of the costs of all covered benefits. 

Beginning in 2014, non-grandfathered health 
plans in the individual and small group markets 
must meet certain AVs, or “metal” levels: 60 
percent for a bronze plan, 70 percent for a sil-
ver plan, 80 percent for a gold plan, and 90 
percent for a platinum plan. In addition, issuers 
may offer catastrophic-only coverage with 
lower AV for eligible individuals. 

“Metal” levels will allow consumers to compare 
plans with similar levels of coverage, which 
along with consideration of premiums, provider 
participation, and other factors, would help the 
consumer make an informed decision. 

To streamline and standardize the calculation 
of AV for health insurance issuers, HHS is pro-
viding a publicly available AV calculator, which 
issuers would use to determine health plan AVs 
based on a national, standard population, as 
required by law. Under the proposed regula-
tions, beginning in 2015, HHS will accept state-
specific data sets for the standard population if 
states choose to submit alternate data for the 
calculator. 

The proposed regulations include standards 
and considerations for plans with benefit de-
signs that the AV calculator cannot easily ac-
commodate. Consumer-driven health plans, 
such as high-deductible health plans combined 
with health savings accounts, are compatible 
with the AV calculator. A proposed AV calcula-
tor is posted online at http://cciio.cms.gov/
resources/regulations/index.html#pm. 

HHS acknowledges that health plans need 
some flexibility in meeting the “metal” levels. 
Thus, HHS suggests that a plan can meet a 
particular metal level if its AV is within 2 per-
centage points of the standard. For example, a 
silver plan may have an AV between 68 per-
cent and 72 percent. In addition, the proposed 
rule provides flexibility for issuers in the small 
group market by permitting issuers to exceed 
annual deductible limits to achieve a particular 
metal level. 

For assistance in satisfying the requirements 
under these proposed rules, please contact an 
attorney in our office.  

Proposed Regulations Issued on Essential Health Benefits  -continued from p. 5 

To satisfy the requirement that EHB be equal 
in scope to benefits offered by a typical em-
ployer plan, the regulations define EHB based 
on a state-specific benchmark plan, including 
the largest small group health plan in the state. 
HHS proposes in the regulation that states 
select a benchmark plan from among several 
options identified in the proposed rule. Addi-
tionally, HHS proposes that all plans covering 
EHB must offer benefits substantially equal to 
the benefits offered by the benchmark plan. 

According to HHS, this approach is intended to 
provide balance between consumers’ desires 
for an affordable and comprehensive benefit 
package, the legal requirement to reflect the 
current marketplace, as well as issuer flexibility 
to offer innovative benefit designs and a choice 
of health plans. 

The benchmark plan options include: 

• the largest plan by enrollment in any of the 
three largest products in the state’s small 
group market; 

• any of the largest three state employee 
health benefit plans options by enrollment; 

• any of the largest three national Federal 
Employees Health Benefits Program 
(FEHBP) plan options by enrollment; or 

• the largest insured commercial HMO in 
the state. 

The regulations also clarify that in the event a 
state does not make a selection, HHS will se-
lect as the default benchmark the largest small 
group product in the state, as described in the 
first bullet point above. 

If a benchmark plan is missing any of the 10 
statutory categories of benefits, the proposed 
rule would require the state or HHS to supple-
ment the benchmark plan in that category. The 
proposed rule also includes a number of stan-
dards to protect against discrimination and 
ensure that benchmark plans offer a full array 
of EHBs and services. For example, the pro-
posed rule (i) prohibits benefit designs that 
could discriminate against potential or current 
enrollees; (ii) includes special standards and 
options for health plans for benefits not typi-
cally covered by individual and small group 
policies today, including habilitative services; 
and (iii) includes standards for prescription 
drug coverage to ensure that individuals have 
access to needed prescription medications. 

The proposed regulations also include an ap-
pendix that includes a proposed list of state-
selected EHB-benchmark plans, as well as the 
default benchmark plan for states that do not 
select a benchmark plan. 
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Paperwork from Sara’s doctor 
indicated that she did not re-
quire extended leave, but sug-
gested intermittent leave would 
be necessary whenever she 
was having a flare up. A follow-
up certification from Sara’s doc-
tor indicated a projected length 
of disability from September 
10th through October 5th. 

According to the court, Sara 
appeared to have treated the 
leave as continuous, open-
ended, and effective immedi-
ately. Conditions of the leave 
required Sara to provide notice 
by speaking with her supervisor 
each day she was unable to 
come to work. When Sara 
chose to provide notice, she did 
so by leaving voicemails late at 
night or on weekends when no 
one was at the office. 

On October 3rd, Sara attended 
a local Polish heritage festival. 
Over a period of at least eight 
hours, Sara visited three Polish 
Halls with a group of her 
friends. Sara posted multiple 
pictures of the event on Face-
book featuring herself. Also, 
during the same weekend of the 
festival, Sara left multiple voice-
mail messages with her supervi-
sor indicating that she was in 
pain and would not be coming 
to work on Monday. 

Because Sara was friends on 
Facebook with several co-
workers, including her supervi-
sor, the posted pictures were 
visible to them. Sara’s co-
workers and supervisor re-
ported the pictures and a formal 
investigation was launched by 
Advantage. 

Sara was called into a meeting 
with management and human 
resources. Issues discussed 
during the meeting included 
Sara’s communication issues, 
including a request for extend-
ing FMLA leave, Sara’s job re-

quirements and her injuries, as 
well as whether Sara understood 
that Advantage took fraud very 
seriously. Sara indicated she 
knew that Advantage took fraud 
very seriously, after which man-
agement and HR spent most of 
the meeting discussing the Face-
book pictures. 

Management and HR indicated 
they believed Sara’s pictures 
were inconsistent with her state-
ments regarding her requests for 
FMLA leave. Sara did not pre-
sent a rational explanation for the 
inconsistency and was subse-
quently terminated. 

The Sixth Circuit explained that 
for a retaliation claim, a plaintiff 
must establish that (i) she was 
engaged in an activity protected 
by the FMLA; (ii) the employer 
knew that she was exercising her 
rights under FMLA; (iii) after 
learning of the employee’s exer-
cise of FMLA rights, the em-
ployer took an employment ac-
tion adverse to her; and (iv) there 
was a causal connection be-
tween the protected FMLA activ-
ity and the adverse employment 
action. 

For an interference claim, a 
plaintiff must establish that 
(i) she was an eligible employee; 
(ii) defendant was a covered em-
ployer; (iii) she was entitled to 
leave under the FMLA; (iv) she 
gave defendant notice of her 
intent to take leave; and 

(v) defendant denied her FMLA 
benefits or interfered with FMLA 
rights to which she was entitled. 

The court found that 
only the last prongs 
of each test were 
applicable. Accord-
ingly, with regard to 
retaliation, the court 
found that Sara 
failed to prove that a 
causal connection 
existed between the 
protected FMLA 
leave and the termination of her 
employment. Because Advan-
tage had an honest belief that 
Sara’s claimed medical condi-
tion was inconsistent with the 
Facebook posts and Sara failed 
to provide evidence to disprove 
Advantage’s belief, the retalia-
tion claim failed. 

With regard to the interference 
claim, the court found that Sara 
was granted her first request for 
leave and that she received all 
of the time off she was entitled 
to under the first request prior to 
her termination. Thus, Advan-
tage did not interfere with Sara’s 
FMLA rights. 

* * * 

Employers that suspect FMLA 
fraud or other improper behavior 
by an employee should consult 
legal counsel to determine the 
applicable law and best course 
of action. 

Facebook Posts Save Employer From Retaliation Claim -continued from p. 2 
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Selected 2012 Year-End and Early 2013 Compliance Deadlines 
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Plan sponsors should review their plans to 
ensure compliance with all applicable  
required amendments. Selected amendments, 
disclosures, and legislative changes affecting 
retirement and health and welfare plans  
include: 

Qualified Plan Required Notices:  

Plan sponsors should make sure all required 
notices relating to their retirement plans are 
provided to participants in a timely manner. 

Some of the required notices may include:  

• 401(k) Plan Annual Automatic Enrollment 
Notice 

• 401(k) Plan Safe-harbor Plan Notice 

• Qualified Default Investment Alternative 
Notice 

• Annual Funding Notice (applies to defined 
benefit plans) 

• Benefit Statements 

Optional/Discretionary Amendments:  

Plan sponsors implementing optional or discre-
tionary plan amendments must formally adopt 
those amendments no later than the last day 
of the plan year in which the amendments  
become effective.  

• For calendar year plans implementing dis-
cretionary amendments to be effective in 
2012, the deadline to formally adopt the 
amendments is December 31, 2012. 

Worker, Retiree, and Employer  
Recovery Act of 2008 (“WRERA”) and the 
Heroes Earnings Assistance and Relief Tax 

Act of 2008 (“HEART”)  

• Governmental plans must amend plan 
documents to comply with WRERA and 
the HEART Act no later than the last day 
of the plan year beginning on or after 
January 1, 2012 (December 31, 2012 for 
calendar year plans). Some governmental 
plans may have already adopted these 
amendments in prior years. 

Cycle B Plans  

• Must be submitted for determination letter 
no later than January 31, 2012. Plan spon-
sors with an EIN that ends in either “2” or 

“7” are considered Cycle B plans. Addition-
ally, all Multiple Employer Plans, regardless 
of EIN, are Cycle B plans. 

Health and Welfare Plan Year-End  

Compliance Issues: 

W-2 Reporting of Health Care Coverage Costs 

• Beginning with W-2s issued in January 
2013, employers must report the cost of 
employer sponsored health coverage pro-
vided in 2012. Currently, this requirement 
applies only to those employers who were 
required to file 250 or more W-2s for the 
preceding calendar year. 

Summary of Benefits and Coverage 

• For employers providing group health cov-
erage, this requirement generally applies 
beginning with the first open enrollment 
period beginning on or after September 23, 
2012.  

New FSA Limit 

• The salary reduction amount for health 
FSAs under a cafeteria plan must not ex-
ceed $2,500, effective January 1, 2013 for 
calendar year plans. Plans with limits ex-
ceeding $2,500 must be amended. 

Annual Limit on Essential Health Benefits 

• For plan years beginning on or after Sep-
tember 23, 2012, but before January 1, 
2014, the annual limit has increased to 
$2,000,000. For plan years beginning on or 
after January 1, 2014, annual limits are  
prohibited. 
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Proposed Regulations Issued on Incentives for Wellness 

Programs in Group Health Coverage 

The proposed rules continue to support 
workplace wellness programs, including 
"participatory wellness programs" which 
generally are available without regard to 
an individual's health status. These in-
clude, for example, programs that reim-
burse for the cost of membership in a 
fitness center; that provide a reward to 
employees for attending a monthly, no-
cost health education seminar; or that 
provide a reward to employees who com-
plete a health risk assessment without 
requiring them to take further action. 

Additionally, the rules also outline 
amended standards for nondiscriminatory 
"health-contingent wellness programs" 
that generally require individuals to meet 
a specific standard related to their health 
to obtain a reward. Examples of health-
contingent wellness programs include 
programs that provide a reward to those 
who do not use, or decrease their use of, 
tobacco, or programs that provide a re-
ward to those who achieve a specified 
cholesterol level or weight as well as to 
those who fail to meet that biometric tar-
get but take certain additional required 
actions. 

Employers or plan sponsors that desire to 
submit comments on the proposed regu-
lations may contact our office for assis-
tance. Comments are due by January 25, 
2013. 

The IRS, Department of Labor (“DOL”), 
and Department of Health and Human 
Services (“HHS”) recently issued pro-
posed amendments to regulations that 
address incentives for nondiscriminatory 
wellness programs in group health cov-
erage. The proposed regulations would 
be effective for plan years beginning on 
or after January 1, 2014. Consequently, 
employers may wish to review current 
wellness plans before 2014 to determine 
whether changes may be appropriate. 

The Affordable Care Act creates new 
incentives and builds on existing well-
ness program policies to promote em-
ployer wellness programs and encour-
age opportunities to support healthier 
workplaces. Specifically, the proposed 
regulations would increase the maxi-
mum permissible reward under a health 
contingent wellness program offered in 
connection with a group health plan (and 
any related health insurance coverage) 
from 20% to 30% of the cost of cover-
age. Furthermore, the proposed regula-
tions would increase the maximum per-
missible reward to 50% for wellness pro-
grams designed to prevent or reduce 
tobacco use. 

The regulations also include other pro-
posed clarifications regarding the rea-
sonable design of health contingent well-
ness programs and the reasonable alter-
natives they must offer to avoid prohib-
ited discrimination. 

 


