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Plan sponsors may add new
mid-year election changes to
their cafeteria plans effective
September 18, 2014. The new
mid-year change rules apply to
situations which may arise
under the ACA employer mandate and for special and annual enrollment election periods that occur to purchase

Qualified retirement plans
should be operating in accordance with the Windsor v.
United States decision, which
requires recognition of legally
married same-sex spouses as
of June 26, 2013. This article
provides an overview of the
Internal Revenue guidance
related to this decision as it
relates to qualified retirement
plans.
Form 5500 Late Filer Penalty
Relief and New Pilot Program
In May 2014, the Internal
Revenue Service issued new
guidance for penalty relief from
certain Internal Revenue Code
sections for late filers of Form
5500 and other information. A
temporary pilot program for
late filers of Form 5500 and
other required information for
non-ERISA plans was also
established.
New Electronic Filing Opportunity for Top Hat
Statements

tronic system to file alternative
information statements required for Top Hat Plans. Proposed regulations were issued
on September 30, 2014 that
would make electronic filing of
these statements mandatory.
The website was made available to permit employers to file
Top Hat statements electronically on a voluntary basis until
regulations are finalized.
ACA FAQ XXII and “Skinny
Plans”
New guidelines relating to employers’ adaptations to the
changing health care landscape are being issued by the
U.S Department of Labor and
the IRS. One, IRS Notice 201469, confirms that arrangements
commonly referred to as
“skinny plans” do not meet the
ACA minimum value requirement, but may still constitute
minimum essential coverage.
The other, ACA FAQ XXII, relates to reimbursement practices for employee expenses
incurred to purchase individual
health insurance policies.
————

The
Employee
Benefit
Security
Administration
(“EBSA”) has established a new elechttps://fbcdn-sphotos-f-a.akamaihd.net
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Final Regulations on Excepted Benefits
Certain ancillary and limited-scope benefits are
excepted from various HIPAA requirements, provided
certain regulatory conditions are satisfied. In light of the
Affordable Care Act, it is even more crucial to except limited-scope benefits from rules that apply to group health
plans (e.g., prohibition on annual limits, prohibition on
waiting periods over 90 days, minimum cost-sharing requirements, etc.), because they generally cannot satisfy
the rules . The requirements and regulatory modifications
for what constitutes an excepted limited-scope dental or
vision benefit or Employee Assistance Program follow.
Limited-scope Dental and Vision Benefits
Prior to the proposed and final regulations, an
excepted limited-scope dental or vision benefit had to:
(i) be provided under separate insurance from the group
health plan policy or contract; or (ii) permit the participant
to decline coverage and require separate premiums, if
coverage was elected. After the ACA, employers and
consumer groups requested the requirement that selffunded plans charge participants separate premiums to
qualify for excepted benefit status be eliminated. Employers wanted the requirement eliminated to avoid administrative hassles of charging a separate and sometimes
nominal premium in order for these types of coverage to
be classified as excepted benefits, and consumer groups
wanted to ensure that participants covered under limitedscope dental and vision plans would remain eligible for
premium tax credits on the Health Insurance Marketplace.
In accordance with this request, final regulations
have removed the requirement that a separate premium
be charged for limited-scope dental and vision coverage.
The new final rules for limited-scope dental and vision
coverage to constitute excepted benefits are:
(i)

The coverage is provided under a separate insurance
contract or policy; or

(ii) The coverage permits participants to decline coverage, or associated claims for these types of coverage
are administered
under
separate
cont r act s
f r om
other benefits offered under the
employer’s plan.
www.phidelity.com

Employee Assistance Programs
To be an excepted benefit under the final
regulations, an employee assistance program (“EAP”) must satisfy the following conditions:

Preserving excepted

1. Must not provide a significant benefit in
the nature of medical care;

benefit status is

2. Cannot be coordinated with benefits
offered under the employer’s group health

ACA — otherwise

plans, for which the regulations include three
standards (discussed below);

rules will apply,

3. Cannot charge a premium payment to
participants; and

for certain benefits to

critical under the

group health plan

which are impossible

satisfy.

4. No cost sharing may be implemented
between the EAP and another group health
plan.
To determine whether an EAP offers significant
medical care benefits under item 1, the scope and duration of services covered under the EAP will be considered. To satisfy the
prohibition on coordination with a group
health plan under
item 2, participants in
the group health plan
cannot be required to
exhaust benefits unhttp://www.parks.wa.gov
der the EAP before
being eligible for benefits under the group health plan,
and participant eligibility under the EAP cannot be dependent on participation in a group health plan. The final
regulations removed the condition that an EAP not be
financed by a group health plan that was included in the
proposed regulations.
Recommended action:
Employers should review their limited-scope
dental and vision plans and EAPs to ensure they comply
with the excepted benefit requirements under the final
regulations. If plans fail to comply with these standards,
they may be subject to the same ACA requirements that
apply to group health plans.
————
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In-Plan Roth 401(K) Conversion Rules
Legislation passed in
2012 allows qualified retirement
plans with Roth elective deferral
arrangements to permit in-plan
Roth rollovers (“conversions”) of
certain vested account balances of
401(k), 403(b), and governmental

certain administrative requirements,

example,

such as whether unvested account
balances and indirect rollovers are
eligible for in-plan conversion. Additional guidance was issued by the

converted to Roth accounts
remain subject to the elective
deferral distribution rules
(such as in-service distribu-

IRS in 2013, providing clarification
on many of the outstanding questions. An overview of this guidance

tions being limited to
age 59½ and later).

457(b) plans. A discussion of the follows.
in-plan Roth conversion history,
IRS Notice 2013-74
requirements and applicable
amendment deadlines follows.
This IRS guidance confirmed that:
Background
In 2010, in-plan Roth
conversions became available for
401(k), 403(b), and governmental

1.

457(b) plans, provided the plan
also included Roth elective deferrals. However, under the 2010
legislation, only amounts that were
vested and eligible for distribution
under the terms of the plan could
be distributed. This meant that inplan conversion opportunities were 2.
generally limited to the participant’s severance from employ3.
ment, death, disability or attainment of age 59½.
Employer
matching and profit sharing accounts were eligible for in-plan
conversion in accordance with 4.
plan terms, subject to the limitations of existing Internal Revenue
Service rules. After-tax and rollover contributions were generally
eligible for distribution anytime and
could be converted to a Roth ac5.
count.
The 2012 legislation expanded in-plan Roth conversions
to any amount in a plan, regardless of whether the amount is distributable, so long as the plan offered elective Roth deferrals.
However, ambiguities remained for

6.

In-plan conversions are permitted for:
elective deferrals,
matching contributions, and
7.
non- elect ive contr ibut ions
(including qualified matching
and non-elective contributions),
annual deferrals made to governmental 457(b) plans, and 8.
related earnings on these
amounts.
The amount eligible for in-plan
conversion must be vested.
9.
The amount eligible for in-plan
conversion need no longer be
distributable to be eligible for
conversion.

elective

Withholding

deferrals

from

the amount converted is not permitted. However, the
participant is subject
to income tax in the
year of the conversion.
In-plan Roth converwww.sacredheartenumclaw.org
sions may be discontinued by a plan at any
time.
Eligible contributions and the
timing of in-plan conversions
can be restricted by plan
terms.
In-plan Roth conversions of
in-kind property (e.g., employer stock) held in a plan
are treated as a distribution
for purposes of the net unrealized appreciation rules.

Notice 402(f) (to recipients of
eligible rollover distributions) is
401(k) plans and 457(b)
not required if a participant is
plans that implemented the inmaking an in-plan conversion of
plan conversion opportunities
an otherwise undistributable
during the 2013 and 2014 years
amount to a Roth account.
must be amended by December
Amounts rolled to Roth ac- 31, 2014. 403(b) plans that implecounts remain subject to the mented this feature must be
same distribution restrictions amended by the end of the 2015
that applied before the in-plan 403(b) remedial amendment peconversion. Therefore, sepa- riod, which is anticipated to be
rate in-plan Roth conversion sometime in 2015.
accounts should be maintained
under the plan for converted
-continued on page 4
balances and earnings.
For

“...in-plan conversion
opportunities were
generally limited to
the participant’s
severance from
employment, death,
disability or
attainment of age
59½.”
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-continued from page 3

Plans that wish to add the in-plan conversion opportunity after 2014 must be amended by
the end of the plan year in which the feature is added.
www.leavenworth.org—Brian Munoz

Recommended action:
Plan sponsors that added in-plan Roth conversions under the 2013
guidance may need to review and amend their plans by December 31, 2014.
Others may wish to add Roth elective deferral and in-plan Roth conversion
features for plan years beginning in 2015 or later in light of simplified requirements.
————

New Change Rules can be Added to Section 125 “Cafeteria” Plans
Effective September 18, 2014, the Internal
Revenue Service is allowing plan sponsors to add two
new permissible mid-year election change rules to their
cafeteria plans. The new rules were developed to coordinate with certain requirements added by the Affordable
Care Act’s employer mandate and Health Insurance Marketplace special and annual election periods. The first
rule permits a cafeteria plan to allow employees to make
group health plan coverage changes when their employment status changes from full-time (30 or more hours per
week on average) to part-time (less than 30 or more
hours per week on average). The rule applies even if the
employee does not lose coverage under the group health
plan as a result of employment status. The second rule
permits a cafeteria plan to allow participants to change
their cafeteria plan elections to enroll in the Marketplace
when the group health plan’s calendar year does not correspond with a special or annual enrollment period for the
Marketplace. It is important to note that these rules do
not apply to the participant’s health flexible spending account elections, if any. The election changes may be
applied beginning 2014 with a cafeteria plan amendment
being adopted no later than December 31, 2015.

Change in Employment Status for a Reduction in Hours
Cafeteria plans may permit this new mid-year
election change in situations where an employee who
was reasonable expected to average 30 or more hours
per week experiences a reduction in service hours caus-

ing him or her to continue at an average of less than 30
hours per week. To be eligible, the participant must be
enrolled in one of the employer’s group health plans that
provides minimum essential coverage. The new mid-year
election change is permitted even if the participant and
covered dependents do not lose coverage under the employer’s group health plan. Participants utilizing this election must also represent that they have or will enroll in
another plan that provides minimum essential coverage,
with the new coverage being effective no later than the
first day of the second month following the month that
coverage is revoked (i.e., revoke coverage sometime in
January, must be enrolled in new coverage no later than
March 1st). Employers may rely on the reasonable representations of the employee regarding the timely enrollment in new coverage.
-continued on page 5
Pixdaus.com—Jack Sparrow
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New Change Rules can be Added to Section 125 Plans
One scenario where this situation may arise is when
an employer elects to use look-back and stability periods to
determine whether an employee is expected to average 30 or
more hours of service per week and, therefore, expected to
be full-time under the employer mandate rules. If an employer uses these measurement periods, employees that
qualify as full-time during the designated look-back period
must be offered coverage for themselves and certain dependents. If elected, the employee and eligible dependents
must be covered under the employer’s group health plan
coverage for the duration of the stability period, regardless of
whether the employee continues to provide an average of 30
or more hours of service per week during the stability period.
The new mid-year election change would permit the cafeteria
plan to allow those participants who experience a reduction
in hours to revoke their group health plan elections under the
cafeteria plan and enroll in another plan that provides minimum essential coverage.
Enrollment in a Qualified Health Plan through a Special Enrollment or Annual Open Enrollment Period Available on the
Marketplace
The second new opportunity to make a mid-year
election change may occur when a participant qualifies for
either a special or annual enrollment period in the Marketplace. Special enrollment periods under this rule may occur
when the Department of Health and Human Services issues
guidance offering an eligible employee the opportunity to
enroll in a qualified health plan through the Marketplace.
This new rule also applies when the employee is enrolled in
an employer’s group health plan and the plan uses a noncalendar plan year that does not correspond with the Market-

place’s annual
enrollment period.

-continued from page 4
http://kndu.images.worldnow.com/images/6101089_G.jpg

Eligible employees
may
revoke
their elections
under the cafeteria plan prospectively.
Employees
must also make reasonable representations to the employer
that the employee and any enrolled dependents will, or have
purchased, a qualified health plan through the Marketplace,
and the new coverage must commence no later than the day
after the last day of coverage under the employer’s group
health plan. Employers may rely on the reasonable representations of the employees regarding obtainment of the
required coverage.
Recommended action:
Cafeteria plans should be reviewed and decisions
made as to whether these new rules should be implemented.
Amendments must be adopted no later than December 31,
2015. Plan administrators may also want to prepare or revise any certifications that participants sign when making
mid-year election changes under the terms of the cafeteria
plan.
————

Qualified Retirement Plans and Same-Sex Marriage
In 2013 the Internal Revenue Service issued guidance for purposes of recognizing same-sex marriage under federal law.
The guidance was based on the Windsor
decision from the U.S. Supreme Court which
struck down the Defense of Marriage Act’s
traditional definition of marriage as being
between one man and one woman. Additional IRS guidance was issued in 2014 to
clarify the application of that decision to
qualified retirement plans. The 2014 guid-

ance mandates that qualified
retirement plans recognize
same-sex spouses as of June
26, 2013. The application of
the 2013 and 2014 guidance,
and a list of some of the qualified retirement
plan provisions under the Internal Revenue
Code (“Code”) that will have to be considered when evaluating benefits for a samesex spouse follow.
-continued on page 6

katneyskaboodle@blogspot.com
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Qualified Retirement Plans and Same Sex Marriage

must be ignored to the extent doing so is contrary to this guidance.

IRS Revenue Rule 2013-17
After Windsor, it remained unclear
whether employee benefit plans had to recognize
same-sex marriage based on the state of ceremony
or the couple’s state of domicile. IRS Revenue
Rule 2013-17, answered this question by mandating that same-sex marriage be recognized based
on the state where the ceremony was performed.
Therefore, while all plans had to recognize samesex married spouses as of June 26, 2013, plans
that used state of domicile to determine same-sex
marriage status were required to shift to using the
state of ceremony as of September 16, 2013.
IRS Notice 2014-19
IRS Notice 2014-19 and related Q&As
provide additional guidance on the application of
Windsor and Revenue Ruling 2013-17 to qualified
retirement plans. Generally, IRS Notice 2014-19
provides:
1.

2.

3.

A retirement plan is permitted to recognize
same-sex marriage for all or some purposes
before June 26, 2013. An amendment must
be adopted to make any retroactive changes.

-continued from page 5

6.

Plans must treat a same-sex spouse of a participant who dies on or after June 26, 2013, as
the participant’s beneficiary, to the extent the
plan qualification rules would require the benefits be paid to the surviving spouse. This requirement applies regardless of conflicting plan
terms and conflicting beneficiary designations
to which the spouse has not consented.

7.

Plans may be amended to provide a new right
or benefit to participants with same-sex
spouses (e.g, a new opportunity to elect QJSA
to provide benefits that were previously unavailable to the participant.).

IRC Sections and Benefits that May be Impacted
The following is a list of some of the Code
and ERISA requirements that may be impacted
under Windsor and the new guidance:

“...it [previously was]
unclear whether employee benefit plans
had to recognize
same-sex marriage
based on the state of
ceremony or the couple’s state of domicile.”

• Qualified Joint and Survivor Annuities (QJSA)
• Qualified Pre-Retirement Survivor Annuities

(QPSA)
• Qualified Domestic Relations Orders (QDROs)

Under a special rule, an amendment to singleemployer defined benefit plans for purposes of
Windsor, effective June 26, 2013, is permissible even if the plan would be underfunded per
Code Section 436. However, any amendments effective retroactively (before June 26,
2013) must satisfy funding requirements.

• Minimum Required Distributions

Plans that do not define marital relationships in

-continued on page 7

• Hardship Distributions
• Beneficiary Designations
• Controlled group rules for spouses to deter-

mine related entities
• ERISA disclosures
• Party-in-interest or disqualified persons

accordance with Windsor, Revenue Ruling
2013-17, and Notice 2014-19, must be
amended by December 31, 2014 or, if later, by
the due date of the employer’s tax return for
the tax year that includes the amendment’s
effective date.
4.

The guidance applies to 403(b) plans, which
must be amended by the end of the 403(b)
remedial amendment period, if required.

5.

Plan terms that require state law to be used
Wayne Kulick
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-continued from page 6

Recommended action:
When applying Windsor and the related guidance, plan administrators should consider whether amendments or clarifying amendments should be adopted for qualified retirement plans. Plans should also administer their qualified retirement plans in accordance
with Windsor by the required deadlines. Plans that fail to comply with the required guidance may need to pursue IRS correction programs.
————

Form 5500 Late Filer Penalty Relief and New Pilot Program
Both ERISA and the Internal Revenue Code (“Code”)

that are subject to both ERISA and the Code, the IRS has estab-

include penalties for plan sponsors that fail to timely file a Form
5500 series return and other information. Plans that are subject
to both ERISA and the Code can use the Department of Labor’s
Delinquent Filer Voluntary Compliance Program (“DFVC Program”) to file delinquent returns in exchange for reduced penalties. Because delinquent filers are required to make these filings

lished a temporary pilot program for delinquent Form 5500 filers
that have plans that are subject only to penalties under the
Code. Generally, this program would cover certain small business plans, plans of business owners (one-participant plans),
and foreign plans. The pilot program requirements are:

electronically as of 2013, and because the required Form 8955SSA cannot be filed through the electronic filing system
(EFAST2), the IRS issued guidance under which required Form
8955-SSA may be filed with the IRS to avoid applicable Code

1.

A complete applicable Form 5500 series return with schedules and attachments must be filed (this may be Form 5500EZ);

2.

The words, “Delinquent return submitted under Rev. Proc.
2014-32, Eligible for Penalty Relief”, must be written at the
top of the Form 5500; and

3.

Appendix A, the Transmittal Schedule, which is attached to
Rev. Proc. 2014-32, must be completed and accompany
each delinquent return.

penalties.
In addition, because the DFVC Program is limited to
plans that are subject to both the Code and ERISA, the IRS established a pilot program for non-ERISA plans that are subject to
filing requirements under the Code, but not ERISA. The program is temporary and currently available until June 2, 2015.
Form 8955-SSA Filing Requirements (IRS Notice 2014-35)

Relief may be denied if the requirements of Revenue Procedure
2014-32 are not satisfied at
the time of filing.
-continued on page 8

For plans subject to ERISA and the Code (most employee benefit and employee stock ownership plans) Form 8955SSA is ineligible for submission through EFAST2, but may be
filed with the IRS in paper form. To be eligible for penalty relief,
plans that file delinquent Form 8955-SSA must:
1.

Be eligible for the DFVC Program;

2.

File forms that comply with the information requirements
under the Code;

3.

Satisfy the IRS Notice 2014-35 requirements.

Form 8955-SSA must be filed with the IRS by the later
of 30 calendar days after filers complete the DFVC filing or by
December 31, 2014.
IRS Pilot Program for Penalty Relief for Non-ERISA Plans
(IRS Rev. Proc. 2014-32)
Wendy Cicotte

Because DOL’s DFVC Program is available for only those plans
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Form 550 Late Filer Penalty Relief and New Pilot

-continued from page 7

Recommended action:
Plan administrators should review the Form 5500 filing requirements for their employee benefit
programs. If the plan administrator discovers some or all of the information statements have not
been timely filed, a determination should be made as to whether the plan qualifies for the DFVC
Program and available IRS programs for ERISA and non-ERISA plans.
————

New Electronic Filing Opportunity for Top Hat Statements
Non-qualified, “top hat” Plans are insured or unfunded plans for a select group of
management or highly compensated employees. Under existing regulations these plans
must file an information statement in lieu of the

Additional filing instructions and
the link by which to file the required information are found at http://www.dol.gov/
ebsa/efiletophatplanfilinginstructions.html.

annual reporting requirements required for
qualified retirement and health and welfare
plans. Proposed regulations issued on September 30, 2014, would make electronic filing of
top hat statements mandatory. The EBSA has
also established a website for purposes of filing
electronic statements voluntarily.
Required Information
Currently, a compliant top hat statement must include the name, address, and EIN
of the employer and a declaration that the em-

www.washingtonlandscape.blogspot.com

Recommended action:
Employers who sponsor non-qualified,
top hat plans should confirm they have filed top
hat statements. If there is any ambiguity about
a statement having been filed, consideration
should be given to using the new EBSA website to file required top hat information electronically.
————

ployer maintains the plan primarily to defer
compensation for a select group of management or highly compensated employees. The
statement must also include the number of top
hat Plans the employer sponsors and the number of participants in each plan. Prior to establishment of the website, the statements had to
be mailed or hand delivered. Commencing
immediately, employers may file the required
information electronically through the available
website.
Proposed Regulations
Proposed regulations would make
electronic filing of the top hat statement mandatory. The available website provides related
instructions and the employer receives e-mail
confirmation that the information was successfully received upon completion and filing.

Abby Cicotte
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FAQ XXII and “Skinny Plans”
The U.S. Department of Labor and the IRS
have recently issued significant new guidance relating
to employer adaptations to the changing health care
landscape being brought about by the ACA. One item,
ACA FAQ XXII, relates to reimbursement practices for
employee expenses incurred to purchase individual
health insurance policies. The other, IRS Notice 201469, confirms that arrangements commonly referred to
as “skinny plans” do not meet the ACA minimum value
requirement, but may nonetheless constitute minimum
essential coverage. Both items of guidance are discussed in this article.
A little over one year ago, in U.S. Dep’t of
Labor Technical Release 2013-3 / IRS Notice 2013-54,
guidance was issued with regard to the ability of health
reimbursement arrangements (HRAs) to satisfy the
ACA market reforms (including the prohibition on annual limits and the requirement to provide certain preventive services without cost sharing). For HRAs to be
ACA compliant, they must be integrated with a group
health plan that complies with the market reforms.
Notably, HRAs can never be integrated with individual
health policies.
In ACA FAQ XXII, the DOL draws attention to
other types of “employer health care arrangements” (that are not HRAs), that must also be integrated with a compliant group health plan in order to
satisfy the market reforms. DOL implies that it is possible for such other arrangements to be integrated with a
group health plan in the same way and under the same
conditions that an HRA may be integrated, as described in Technical Release 2013-3.
No After-Tax Premium Reimbursement
FAQ XXII explains that any reimbursement
arrangement for the purchase of an individual policy is
a group health plan regardless of whether the reimbursement is pre- or post-tax. As a result, such arrangements are subject to the ACA market reforms.
Because reimbursement arrangements can never be
integrated with individual policies, these arrangements
cannot satisfy the ACA market reforms and are therefore essentially non-compliant by their very nature.

Notably, this guidance goes beyond the DOL position taken in Technical Release 2013-3. The Technical Release indicated that after-tax payment or reimbursement of individual health plan premiums was a
permissible practice. However, FAQ XXII changes that
approach by declaring even after-tax arrangements for
the reimbursement or payment of individual policy premiums to be group health plans subject to the ACA
market reforms. Again, because no HRA or
other employer health care arrangement can
be integrated with an individual policy, these
arrangements cannot satisfy the ACA market
reforms.
“For HRAs to be ACA
Employer Arrangements Constitute Group
compliant, they must be
Health Plans

integrated with a group

ACA FAQ XXII leaves little to no
doubt that any employer arrangement that
assists employees who purchase individual
health policies (via reimbursement or prepayment, pre- or post-tax) creates a group
health plan that is subject to the ACA, and
that is inherently unable to comply with the
ACA market reforms.

health plan that complies with the market
reforms. Notably, HRAs
can never be integrated
with individual health
policies.”

The DOL supports its decision that
these arrangements are group health plans by
explaining:
The mere fact that the employer
does not get involved with an employee’s individual selection or purchase of an individual health insurance policy does not prevent the
arrangement from being a group
health plan. The
existence of a
group health plan is
based on many
facts and circumstances, including
the
em plo yer ’s
involvement in the
overall scheme and
the absence of an
unfettered right by
the employee to
receive the employer contributions
in cash.
-continued on page 10

AP Photo/The Tri-City Herald, Kai-Huei Yau
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Clearly the DOL is going to take an
extremely strict stance on arrangements that
claim not to constitute a group health plan. Reference to an “overall scheme” and an “unfettered
right” to receive employer contributions in cash
will be difficult to overcome. Even if an arrangement allowed an employee the right to receive
employer contributions (pre- or post-tax) in cash,
that right must be unfettered. Unfettered is defined as “not controlled or restricted; free; unrestrained.” Any limitation on employee receipt of a
contribution in cash, such as employee unawareness or any access restriction however minor,
would likely fail to satisfy the “unfettered right”
requirement. Furthermore, even if that requirement is satisfied, it is likely that any employer
involvement in an “overall scheme” would cause
the DOL to consider an arrangement to be a
group health plan. As such, virtually all employer
health care or payment arrangements will be
subject to the ACA market reforms, which are
impossible for them to satisfy.
Viability of Self-Insured MEC Plans to Avoid “(a)”
Penalty
In IRS Notice 2014-69 the IRS explains
that plans commonly known as “skinny plans,”
which do not provide either in-patient hospitalization services or physician services (or both),
cannot satisfy the minimum value requirement
necessary to avoid the “(b)” penalty, regardless
of whether such plans are acceptable based on
the MV Calculator. This position will be finalized
in final regulations.
The Notice allows a grace period for
plan years beginning on or before March 1, 2015
for employers who have entered “a binding written commitment to adopt, or ha[ve] begun enrolling employees in, a [skinny-plan] prior to November 4, 2014 based on the employer’s reliance on
the results of use of the MV Calculator . . . .”
However, even during the grace period, employees are not required to treat skinny plan coverage as providing minimum value for purposes of
their eligibility for a premium tax credit.

Significantly, the Notice makes no reference
to the (a) penalty. Because skinny plans are
employer-sponsored coverage, they constitute
minimum essential coverage.
Thus, skinny
plans may still be used to avoid the (a) penalty.
However, employers adopting skinny plans remain exposed to the (b) penalty for any full-time
employees who purchase coverage on an exchange and receive a tax credit and/or a premium subsidy.
————
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The Cicotte Law Firm is located in
Kennewick, WA,
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employers in several states in all
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as a courtesy. This newsletter is for general information only and does not constitute legal advice. Additionally, this newsletter does not create an attorney-client relationship, nor does it create responsibility for The Cicotte Law Firm in regards
to your corporate and employee benefit issues. Should you have any questions relating to matters discussed in this document, you should contact an attorney.
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