
 

tronic system to file alternative 

information statements re-

quired for Top Hat Plans.  Pro-

posed regulations were issued 

on September 30, 2014 that 

would make electronic filing of 

these statements mandatory.  

The website was made avail-

able to permit employers to file 

Top Hat statements electroni-

cally on a voluntary basis until 

regulations are finalized. 

ACA FAQ XXII and “Skinny 

Plans” 

New guidelines relating to em-

ployers’ adaptations to the 

changing health care land-

scape are being issued by the 

U.S Department of Labor and 

the IRS. One, IRS Notice 2014-

69, confirms that arrangements 

commonly referred to as 

“skinny plans” do not meet the 

ACA minimum value require-

ment, but may still constitute 

minimum essential coverage. 

The other, ACA FAQ XXII, re-

lates to reimbursement prac-

tices for employee expenses 

incurred to purchase individual 

health insurance policies.  

 

Final ACA Regulations on 

Excepted Benefits 

Final regulations under the 

ACA have been issued to  

revise what constitutes an 

excepted benefit for limited-

scope dental and vision  

benefits, and for Employee 

Assistance Programs.  The 

exception is necessary for 

these benefits to be exempt 

from various ACA mandates, 

which are generally impossible 

for them to satisfy. 

In-Plan Roth Conversion 

Rules 

401(k), 403(b), or governmen-

tal 457(b) plans that offer elec-

tive Roth deferrals may want 

to consider adding more liberal 

in-plan rollover rules that are 

now available to those plans.  

New guidance provides addi-

tional clarification for purposes 

of administering the available 

in-plan rollover rules. 

New Change Rules can be 

added to Section 125 Plans 

Plan sponsors may add new 

mid-year election changes to 

their cafeteria plans effective 

September 18, 2014.  The new 

mid-year change rules apply to 

situations which may arise 

under the ACA employer man-

date and for special and an-

nual enrollment election peri-

ods that occur to purchase 

coverage on the Health Insur-

ance Marketplace. 

Qualified Retirement Plans 

and Same-Sex Marriage 

Qualified retirement plans 

should be operating in accor-

dance with the Windsor v. 

United States decision, which 

requires recognition of legally 

married same-sex spouses as 

of June 26, 2013.  This article 

provides an overview of the 

Internal Revenue guidance 

related to this decision as it 

relates to qualified retirement 

plans. 

Form 5500 Late Filer Penalty 

Relief and New Pilot Pro-

gram 

In May 2014, the Internal 

Revenue Service issued new 

guidance for penalty relief from 

certain Internal Revenue Code 

sections for late filers of Form 

5500 and other information.  A 

temporary pilot program for 

late filers of Form 5500 and 

other required information for 

non-ERISA plans was also 

established. 

New Electronic Filing Oppor-

tunity for Top Hat 

Statements 

The  Emp loyee 

Benefit Security 

A d m i n i s t r a t i o n 

(“EBSA”) has estab-

lished a new elec-
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Employee Assistance Programs 

To be an excepted benefit under the final 

regulations, an employee assistance pro-

gram (“EAP”) must satisfy the following con-

ditions: 

1. Must not provide a significant benefit in 

the nature of medical care; 

2. Cannot be coordinated with benefits 

offered under the employer’s group health 

plans, for which the regulations include three 

standards (discussed below);  

3. Cannot charge a premium payment to 

participants; and 

4. No cost sharing may be implemented 

between the EAP and another group health 

plan. 

  To  determine whether an EAP offers significant 

medical care benefits under item 1, the scope and dura-

tion of services covered under the EAP will be consid-

ered.  To satisfy the 

prohibition on coordi-

nation with a group 

health plan under 

item 2, participants in 

the group health plan 

cannot be required to 

exhaust benefits un-

der the EAP before 

being eligible for benefits under the group health plan, 

and participant eligibility under the EAP cannot be de-

pendent on participation in a group health plan.  The final 

regulations removed the condition that an EAP not be 

financed by a group health plan that was included in the 

proposed regulations. 

Recommended action: 

 Employers should review their limited-scope 

dental and vision plans and EAPs to ensure they comply 

with the excepted benefit requirements under the final 

regulations.  If plans fail to comply with these standards, 

they may be subject to the same ACA requirements that 

apply to group health plans. 

  Certain ancillary and limited-scope benefits are 

excepted from various HIPAA requirements, provided 

certain regulatory conditions are satisfied.  In light of the 

Affordable Care Act, it is even more crucial to except lim-

ited-scope benefits from rules that apply to group health 

plans (e.g., prohibition on annual limits, prohibition on 

waiting periods over 90 days, minimum cost-sharing re-

quirements, etc.), because they generally cannot satisfy 

the rules .  The requirements and regulatory modifications 

for what constitutes an excepted limited-scope dental or 

vision benefit or Employee Assistance Program follow. 

Limited-scope Dental and Vision Benefits 

 Prior to the proposed and final regulations, an 

excepted limited-scope dental or vision benefit had to:  

(i) be provided under separate insurance from the group 

health plan policy or contract; or (ii) permit the participant 

to decline coverage and require separate premiums, if 

coverage was elected.  After the ACA, employers and 

consumer groups requested the requirement that self-

funded plans charge participants separate premiums to 

qualify for excepted benefit status be eliminated.  Employ-

ers wanted the requirement eliminated to avoid adminis-

trative hassles of charging a separate and sometimes 

nominal premium in order for these types of coverage to 

be classified as excepted benefits, and consumer groups 

wanted to ensure that participants covered under limited-

scope dental and vision plans would remain eligible for 

premium tax credits on the Health Insurance Marketplace.  

 In accordance with this request, final regulations 

have removed the requirement that a separate premium 

be charged for limited-scope dental and vision coverage.  

The new final rules for limited-scope dental and vision 

coverage to constitute excepted benefits are: 

(i) The coverage is provided under a separate insurance 

contract or policy; or 

(ii) The coverage permits participants to decline cover-

age, or associated claims for these types of coverage 

are administered 

under separate 

contracts f rom 

other benefits of-

fered under the 

employer’s plan. 

Preserving excepted 

benefit status is 

critical under the 

ACA — otherwise 

group health plan 

rules will apply, 

which are impossible 

for certain benefits to 

satisfy. 

http://www.parks.wa.gov 

———— 
www.phidelity.com 



 Legislation passed in 

2012 allows qualified retirement 

plans with Roth elective deferral 

arrangements to permit in-plan 

Roth rollovers (“conversions”) of 

certain vested account balances of 

401(k), 403(b), and governmental 

457(b) plans.  A discussion of the 

in-plan Roth conversion history, 

requirements and applicable 

amendment deadlines follows. 

Background 

 In 2010, in-plan Roth 

conversions became available for 

401(k), 403(b), and governmental 

457(b) plans, provided the plan 

also included Roth elective defer-

rals.  However, under the 2010 

legislation, only amounts that were 

vested and eligible for distribution 

under the terms of the plan could 

be distributed.  This meant that in-

plan conversion opportunities were 

generally limited to the partici-

pant’s severance from employ-

ment, death, disability or attain-

ment of age 59½.  Employer 

matching and profit sharing ac-

counts were eligible for in-plan 

conversion in accordance with 

plan terms, subject to the limita-

tions of existing Internal Revenue 

Service rules.  After-tax and roll-

over contributions were generally 

eligible for distribution anytime and 

could be converted to a Roth ac-

count. 

 The 2012 legislation ex-

panded in-plan Roth conversions 

to any amount in a plan, regard-

less of whether the amount is dis-

tributable, so long as the plan of-

fered elective Roth deferrals.  

However, ambiguities remained for 

certain administrative requirements, 

such as whether unvested account 

balances and indirect rollovers are 

eligible for in-plan conversion.  Addi-

tional guidance was issued by the 

IRS in 2013, providing clarification 

on many of the outstanding ques-

tions.  An overview of this guidance 

follows. 

IRS Notice 2013-74 

 This IRS guidance con-

firmed that: 

1. In-plan conversions are permit-

ted for:  elective deferrals, 

matching contributions, and 

non-elect ive contr ibut ions 

(including qualified matching 

and non-elective contributions), 

annual deferrals made to gov-

ernmental 457(b) plans, and 

related earnings on these 

amounts. 

2. The amount eligible for in-plan 

conversion must be vested. 

3. The amount eligible for in-plan 

conversion need no longer be 

distributable to be eligible for 

conversion. 

4. Notice 402(f) (to recipients of 

eligible rollover distributions) is 

not required if a participant is 

making an in-plan conversion of 

an otherwise undistributable 

amount to a Roth account. 

5. Amounts rolled to Roth ac-

counts remain subject to the 

same distribution restrictions 

that applied before the in-plan 

conversion.  Therefore, sepa-

rate in-plan Roth conversion 

accounts should be maintained 

under the plan for converted 

balances and earnings.  For 

example, elective deferrals 

converted to Roth accounts 

remain subject to the elective 

deferral distribution rules 

(such as in-service distribu-

tions being limited to 

age 59½ and later). 

6. Withholding from 

the amount con-

verted is not permit-

ted.  However, the 

participant is subject 

to income tax in the 

year of the conver-

sion. 

7. In-plan Roth conver-

sions may be dis-

continued by a plan at any 

time.   

8. Eligible contributions and the 

timing of in-plan conversions 

can be restricted by plan 

terms. 

9. In-plan Roth conversions of 

in-kind property (e.g., em-

ployer stock) held in a plan 

are treated as a distribution 

for purposes of the net unreal-

ized appreciation rules. 

 

 401(k) plans and 457(b) 

plans that implemented the in-

plan conversion opportunities 

during the 2013 and 2014 years 

must be amended by December 

31, 2014.  403(b) plans that imple-

mented this feature must be 

amended by the end of the 2015 

403(b) remedial amendment pe-

riod, which is anticipated to be 

sometime in 2015.   

 

In-Plan Roth 401(K) Conversion Rules  
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“...in-plan conversion 

opportunities were 

generally limited to 

the participant’s 

severance from 

employment, death, 

disability or 

attainment of age 

59½.” 

-continued on page 4 

www.sacredheartenumclaw.org 



In-Plan Roth 401(K) Conversion Rules  -continued from page 3 

 Plans that wish to add the in-plan conversion opportunity after 2014 must be amended by 

the end of the plan year in which the feature is added.   

Recommended action: 

 Plan sponsors that added in-plan Roth conversions under the 2013 

guidance may need to review and amend their plans by December 31, 2014.  

Others may wish to add Roth elective deferral and in-plan Roth conversion 

features for plan years beginning in 2015 or later in light of simplified require-

ments. 
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 Effective September 18, 2014, the Internal 

Revenue Service is allowing plan sponsors to add two 

new permissible mid-year election change rules to their 

cafeteria plans.  The new rules were developed to coordi-

nate with certain requirements added by the Affordable 

Care Act’s employer mandate and Health Insurance Mar-

ketplace special and annual election periods.  The first 

rule permits a cafeteria plan to allow employees to make 

group health plan coverage changes when their employ-

ment status changes from full-time (30 or more hours per 

week on average) to part-time (less than 30 or more 

hours per week on average).  The rule applies even if the 

employee does not lose coverage under the group health 

plan as a result of employment status.  The second rule 

permits a cafeteria plan to allow participants to change 

their cafeteria plan elections to enroll in the Marketplace 

when the group health plan’s calendar year does not cor-

respond with a special or annual enrollment period for the 

Marketplace.  It is important to note that these rules do 

not apply to the participant’s health flexible spending ac-

count elections, if any.  The election changes may be 

applied beginning 2014 with a cafeteria plan amendment 

being adopted no later than December 31, 2015. 

 

Change in Employment Status for a Reduction in Hours 

 Cafeteria plans may permit this new mid-year 

election change in situations where an employee who 

was reasonable expected to average 30 or more hours 

per week experiences a reduction in service hours caus-

ing him or her to continue at an average of less than 30 

hours per week.  To be eligible, the participant must be 

enrolled in one of the employer’s group health plans that 

provides minimum essential coverage.  The new mid-year 

election change is permitted even if the participant and 

covered dependents do not lose coverage under the em-

ployer’s group health plan.  Participants utilizing this elec-

tion must also represent that they have or will enroll in 

another plan that provides minimum essential coverage, 

with the new coverage being effective no later than the 

first day of the second month following the month that 

coverage is revoked (i.e., revoke coverage sometime in 

January, must be enrolled in new coverage no later than 

March 1st).  Employers may rely on the reasonable repre-

sentations of the employee regarding the timely enroll-

ment in new coverage. 

 New Change Rules can be Added to Section 125 “Cafeteria” Plans 

www.leavenworth.org—Brian Munoz 

-continued on page 5 

Pixdaus.com—Jack Sparrow 
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 New Change Rules can be Added to Section 125 Plans      -continued from page 4  

 One scenario where this situation may arise is when 

an employer elects to use look-back and stability periods to 

determine whether an employee is expected to average 30 or 

more hours of service per week and, therefore, expected to 

be full-time under the employer mandate rules.  If an em-

ployer uses these measurement periods, employees that 

qualify as full-time during the designated look-back period 

must be offered coverage for themselves and certain de-

pendents.  If elected, the employee and eligible dependents 

must be covered under the employer’s group health plan 

coverage for the duration of the stability period, regardless of 

whether the employee continues to provide an average of 30 

or more hours of service per week during the stability period.  

The new mid-year election change would permit the cafeteria 

plan to allow those participants who experience a reduction 

in hours to revoke their group health plan elections under the 

cafeteria plan and enroll in another plan that provides mini-

mum essential coverage.   

Enrollment in a Qualified Health Plan through a Special En-

rollment or Annual Open Enrollment Period Available on the 

Marketplace 

 The second new opportunity to make a mid-year 

election change may occur when a participant qualifies for 

either a special or annual enrollment period in the Market-

place.  Special enrollment periods under this rule may occur 

when the Department of Health and Human Services issues 

guidance offering an eligible employee the opportunity to 

enroll in a qualified health plan through the Marketplace.  

This new rule also applies when the employee is enrolled in 

an employer’s group health plan and the plan uses a non-

calendar plan year that does not correspond with the Market-

place’s annual 

enrollment pe-

riod.   

 E l i g i -

ble employees 

may revoke 

their elections 

under the cafe-

teria plan pro-

s p e c t i v e l y .  

E m p l o y e e s 

must also make reasonable representations to the employer 

that the employee and any enrolled dependents will, or have 

purchased, a qualified health plan through the Marketplace, 

and the new coverage must commence no later than the day 

after the last day of coverage under the employer’s group 

health plan.  Employers may rely on the reasonable repre-

sentations of the employees regarding obtainment of the 

required coverage. 

Recommended action: 

 Cafeteria plans should be reviewed and decisions 

made as to whether these new rules should be implemented.  

Amendments must be adopted no later than December 31, 

2015.  Plan administrators may also want to prepare or re-

vise any certifications that participants sign when making 

mid-year election changes under the terms of the cafeteria 

plan. 

 In 2013 the Internal Revenue Ser-

vice issued guidance for purposes of recog-

nizing same-sex marriage under federal law.  

The guidance was based on the Windsor 

decision from the U.S. Supreme Court which 

struck down the Defense of Marriage Act’s 

traditional definition of marriage as being 

between one man and one woman.  Addi-

tional IRS guidance was issued in 2014 to 

clarify the application of that decision to 

qualified retirement plans.  The 2014 guid-

ance mandates that qualified 

retirement plans recognize 

same-sex spouses as of June 

26, 2013.  The application of 

the 2013 and 2014 guidance, 

and a list of some of the qualified retirement 

plan provisions under the Internal Revenue 

Code (“Code”) that will have to be consid-

ered when evaluating benefits for a same-

sex spouse follow. 

Qualified Retirement Plans and Same-Sex Marriage 

katneyskaboodle@blogspot.com 

-continued on page 6 
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IRS Revenue Rule 2013-17 

 After Windsor, it remained unclear 

whether employee benefit plans had to recognize 

same-sex marriage based on the state of ceremony 

or the couple’s state of domicile.  IRS Revenue 

Rule 2013-17, answered this question by mandat-

ing that same-sex marriage be recognized based 

on the state where the ceremony was performed.  

Therefore, while all plans had to recognize same-

sex married spouses as of June 26, 2013, plans 

that used state of domicile to determine same-sex 

marriage status were required to shift to using the 

state of ceremony as of September 16, 2013. 

IRS Notice 2014-19 

 IRS Notice 2014-19 and related Q&As 

provide additional guidance on the application of 

Windsor and Revenue Ruling 2013-17 to qualified 

retirement plans.  Generally, IRS Notice 2014-19 

provides: 

1. A retirement plan is permitted to recognize 

same-sex marriage for all or some purposes 

before June 26, 2013.  An amendment must 

be adopted to make any retroactive changes. 

2. Under a special rule, an amendment to single-

employer defined benefit plans for purposes of 

Windsor, effective June 26, 2013, is permissi-

ble even if the plan would be underfunded per 

Code Section 436.  However, any amend-

ments effective retroactively (before June 26, 

2013) must satisfy funding requirements.   

3. Plans that do not define marital relationships in 

accordance with Windsor, Revenue Ruling 

2013-17, and Notice 2014-19, must be 

amended by December 31, 2014 or, if later, by 

the due date of the employer’s tax return for 

the tax year that includes the amendment’s 

effective date.   

4. The guidance applies to 403(b) plans, which 

must be amended by the end of the 403(b) 

remedial amendment period, if required. 

5. Plan terms that require state law to be used 

must be ignored to the extent doing so is con-

trary to this guidance. 

6. Plans must treat a same-sex spouse of a par-

ticipant who dies on or after June 26, 2013, as 

the participant’s beneficiary, to the extent the 

plan qualification rules would require the bene-

fits be paid to the surviving spouse.  This re-

quirement applies regardless of conflicting plan 

terms and conflicting beneficiary designations 

to which the spouse has not consented. 

7. Plans may be amended to provide a new right 

or benefit to participants with same-sex 

spouses (e.g, a new opportunity to elect QJSA 

to provide benefits that were previously un-

available to the participant.). 

IRC Sections and Benefits that May be Impacted 

 The following is a list of some of the Code 

and ERISA requirements that may be impacted 

under Windsor and the new guidance: 

• Qualified Joint and Survivor Annuities (QJSA) 

• Qualified Pre-Retirement Survivor Annuities 

(QPSA) 

• Qualified Domestic Relations Orders (QDROs) 

• Minimum Required Distributions 

• Hardship Distributions 

• Beneficiary Designations 

• Controlled group rules for spouses to deter-

mine related entities 

• ERISA disclosures 

• Party-in-interest or disqualified persons 

 

 

 

 

 

 

 

 

 

 

 

 

“...it [previously was] 

unclear whether em-

ployee benefit plans 

had to recognize 

same-sex marriage 

based on the state of 

ceremony or the cou-

ple’s state of domicile.” 

-continued on page 7 
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Recommended action: 

When applying Windsor and the related guidance, plan administrators should consider whether amendments or clarifying amend-

ments should be adopted for qualified retirement plans.  Plans should also administer their qualified retirement plans in accordance 

with Windsor by the required deadlines.  Plans that fail to comply with the required guidance may need to pursue IRS correction pro-

grams. 

Form 5500 Late Filer Penalty Relief and New Pilot Program  

 Both ERISA and the Internal Revenue Code (“Code”) 

include penalties for plan sponsors that fail to timely file a Form 

5500 series return and other information.  Plans that are subject 

to both ERISA and the Code can use the Department of Labor’s 

Delinquent Filer Voluntary Compliance Program (“DFVC Pro-

gram”) to file delinquent returns in exchange for reduced penal-

ties.  Because delinquent filers are required to make these filings 

electronically as of 2013, and because the required Form 8955-

SSA cannot be filed through the electronic filing system 

(EFAST2), the IRS issued guidance under which required Form 

8955-SSA may be filed with the IRS to avoid applicable Code 

penalties. 

 In addition, because the DFVC Program is limited to 

plans that are subject to both the Code and ERISA, the IRS es-

tablished a pilot program for non-ERISA plans that are subject to 

filing requirements under the Code, but not ERISA.  The pro-

gram is temporary and currently available until June 2, 2015. 

Form 8955-SSA Filing Requirements (IRS Notice 2014-35) 

 For plans subject to ERISA and the Code (most em-

ployee benefit and employee stock ownership plans) Form 8955-

SSA is ineligible for submission through EFAST2, but may be 

filed with the IRS in paper form.  To be eligible for penalty relief, 

plans that file delinquent Form 8955-SSA must: 

1. Be eligible for the DFVC Program; 

2. File forms that comply with the information requirements 

under the Code; 

3. Satisfy the IRS Notice 2014-35 requirements.   

 Form 8955-SSA must be filed with the IRS by the later 

of 30 calendar days after filers complete the DFVC filing or by 

December 31, 2014. 

IRS Pilot Program for Penalty Relief for Non-ERISA Plans 

(IRS Rev. Proc. 2014-32) 

Because DOL’s DFVC Program is available for only those plans 

that are subject to both ERISA and the Code, the IRS has estab-

lished a temporary pilot program for delinquent Form 5500 filers 

that have plans that are subject only to penalties under the 

Code.  Generally, this program would cover certain small busi-

ness plans, plans of business owners (one-participant plans), 

and foreign plans.  The pilot program requirements are: 

1. A complete applicable Form 5500 series return with sched-

ules and attachments must be filed (this may be Form 5500-

EZ); 

2. The words, “Delinquent return submitted under Rev. Proc.  

2014-32, Eligible for Penalty Relief”, must be written at the 

top of the Form 5500; and 

3. Appendix A, the Transmittal Schedule, which is attached to 

Rev. Proc. 2014-32, must be completed and accompany 

each delinquent return. 

Relief may be denied if the requirements of Revenue Procedure 

2014-32 are not satisfied at 

the time of filing. -continued on page 8 

———— 

Wendy Cicotte 
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Recommended action: 

Plan administrators should review the Form 5500 filing requirements for their employee benefit 

programs.  If the plan administrator discovers some or all of the information statements have not 

been timely filed, a determination should be made as to whether the plan qualifies for the DFVC 

Program and available IRS programs for ERISA and non-ERISA plans. 

New Electronic Filing Opportunity for Top Hat Statements   

 Non-qualified, “top hat” Plans are in-

sured or unfunded plans for a select group of 

management or highly compensated employ-

ees.  Under existing regulations these plans 

must file an information statement in lieu of the 

annual reporting requirements required for 

qualified retirement and health and welfare 

plans. Proposed regulations issued on Septem-

ber 30, 2014, would make electronic filing of 

top hat statements mandatory.  The EBSA has 

also established a website for purposes of filing 

electronic statements voluntarily. 

Required Information  

 Currently, a compliant top hat state-

ment must include the name, address, and EIN 

of the employer and a declaration that the em-

ployer maintains the plan primarily to defer 

compensation for a select group of manage-

ment or highly compensated employees.  The 

statement must also include the number of top 

hat Plans the employer sponsors and the num-

ber of participants in each plan.  Prior to estab-

lishment of the website, the statements had to 

be mailed or hand delivered. Commencing 

immediately, employers may file the required 

information electronically through the available 

website.   

Proposed Regulations 

 Proposed regulations would make 

electronic filing of the top hat statement man-

datory.  The available website provides related 

instructions and the employer receives e-mail 

confirmation that the information was success-

fully received upon completion and filing.   

 
 Additional filing instructions and 

the link by which to file the required infor-

mation are found at http://www.dol.gov/

ebsa/efiletophatplanfilinginstructions.html. 

 

Recommended action: 

 Employers who sponsor non-qualified, 

top hat plans should confirm they have filed top 

hat statements.  If there is any ambiguity about 

a statement having been filed, consideration 

should be given to using the new EBSA web-

site to file required top hat information elec-

tronically. 

 www.washingtonlandscape.blogspot.com 

———— 

———— 
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 The U.S. Department of Labor and the IRS 

have recently issued significant new guidance relating 

to employer adaptations to the changing health care 

landscape being brought about by the ACA.  One item, 

ACA FAQ XXII, relates to reimbursement practices for 

employee expenses incurred to purchase individual 

health insurance policies.  The other, IRS Notice 2014-

69, confirms that arrangements commonly referred to 

as “skinny plans” do not meet the ACA minimum value 

requirement, but may nonetheless constitute minimum 

essential coverage. Both items of guidance are dis-

cussed in this article. 

 A little over one year ago, in U.S. Dep’t of 

Labor Technical Release 2013-3 / IRS Notice 2013-54, 

guidance was issued with regard to the ability of health 

reimbursement arrangements (HRAs) to satisfy the 

ACA market reforms (including the prohibition on an-

nual limits and the requirement to provide certain pre-

ventive services without cost sharing).   For HRAs to be 

ACA compliant, they must be integrated with a group 

health plan that complies with the market reforms.  

Notably, HRAs can never be integrated with individual 

health policies.  

In ACA FAQ XXII, the DOL draws attention to 

other types of “employer health care arrange-

ments” (that are not HRAs), that must also be inte-

grated with a compliant group health plan in order to 

satisfy the market reforms.  DOL implies that it is possi-

ble for such other arrangements to be integrated with a 

group health plan in the same way and under the same 

conditions that an HRA may be integrated, as de-

scribed in Technical Release 2013-3. 

No After-Tax Premium Reimbursement 

 FAQ XXII explains that any reimbursement 

arrangement for the purchase of an individual policy is 

a group health plan regardless of whether the reim-

bursement is pre- or post-tax.  As a result, such ar-

rangements are subject to the ACA market reforms.  

Because reimbursement arrangements can never be 

integrated with individual policies, these arrangements 

cannot satisfy the ACA market reforms and are there-

fore essentially non-compliant by their very nature. 

Notably, this guidance goes beyond the DOL posi-

tion taken in Technical Release 2013-3.   The Techni-

cal Release indicated that after-tax payment or reim-

bursement of individual health plan premiums was a 

permissible practice.  However, FAQ XXII changes that 

approach by declaring even after-tax arrangements for 

the reimbursement or payment of individual policy pre-

miums to be group health plans subject to the ACA 

market reforms.  Again, because no HRA or 

other employer health care arrangement can 

be integrated with an individual policy, these 

arrangements cannot satisfy the ACA market 

reforms. 

Employer Arrangements Constitute Group 

Health Plans 

 ACA FAQ XXII leaves little to no 

doubt that any employer arrangement that 

assists employees who purchase individual 

health policies (via reimbursement or pre-

payment, pre- or post-tax) creates a group 

health plan that is subject to the ACA, and 

that is inherently unable to comply with the 

ACA market reforms.  

 The DOL supports its decision that 

these arrangements are group health plans by 

explaining: 

The mere fact that the employer 

does not get involved with an em-

ployee’s individual selection or pur-

chase of an individual health insur-

ance policy does not prevent the 

arrangement from being a group 

health plan.  The 

existence of a 

group health plan is 

based on many 

facts and circum-

stances, including 

the employer ’s 

involvement in the 

overall scheme and 

the absence of an 

unfettered right by 

the employee to 

receive the em-

ployer contributions 

in cash.  

 

 

 

“For HRAs to be ACA 

compliant, they must be 

integrated with a group 

health plan that com-

plies with the market 

reforms.  Notably, HRAs 

can never be integrated 

with individual health 

policies.” 

-continued on page 10 
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 Clearly the DOL is going to take an 

extremely strict stance on arrangements that 

claim not to constitute a group health plan.  Ref-

erence to an “overall scheme” and an “unfettered 

right” to receive employer contributions in cash 

will be difficult to overcome.  Even if an arrange-

ment allowed an employee the right to receive 

employer contributions (pre- or post-tax) in cash, 

that right must be unfettered.  Unfettered is de-

fined as “not controlled or restricted; free; unre-

strained.” Any limitation on employee receipt of a 

contribution in cash, such as employee unaware-

ness or any access restriction however minor, 

would likely fail to satisfy the “unfettered right” 

requirement.  Furthermore, even if that require-

ment is satisfied, it is likely that any employer 

involvement in an “overall scheme” would cause 

the DOL to consider an arrangement to be a 

group health plan. As such, virtually all employer 

health care or payment arrangements will be 

subject to the ACA market reforms, which are 

impossible for them to satisfy. 

Viability of Self-Insured MEC Plans to Avoid “(a)” 

Penalty 

 In IRS Notice 2014-69 the IRS explains 

that plans commonly known as “skinny plans,” 

which do not provide either in-patient hospitaliza-

tion services or physician services (or both), 

cannot satisfy the minimum value requirement 

necessary to avoid the “(b)” penalty, regardless 

of whether such plans are acceptable based on 

the MV Calculator.  This position will be finalized 

in final regulations.  

 The Notice allows a grace period for 

plan years beginning on or before March 1, 2015 

for employers who have entered “a binding writ-

ten commitment to adopt, or ha[ve] begun enroll-

ing employees in, a [skinny-plan] prior to Novem-

ber 4, 2014 based on the employer’s reliance on 

the results of use of the MV Calculator . . . .”  

However, even during the grace period, employ-

ees are not required to treat skinny plan cover-

age as providing minimum value for purposes of 

their eligibility for a premium tax credit. 

 

 

Significantly, the Notice makes no reference 

to the (a) penalty.  Because skinny plans are 

employer-sponsored coverage, they constitute 

minimum essential coverage.  Thus, skinny 

plans may still be used to avoid the (a) penalty.  

However, employers adopting skinny plans re-

main exposed to the (b) penalty for any full-time 

employees who purchase coverage on an ex-

change and receive a tax credit and/or a pre-

mium subsidy.  

 

———— 
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