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Supreme Court Rejects SPD
Claim: The Supreme Court
has rejected reformation of a
retirement plan to match terms
of an SPD as a remedy to
recover benefits, but left open
the possibility that an SPD
may govern in other situations.
HIPAA Privacy-Accounting
of Disclosures: Under the
HITECH Act, the U.S. Department of Health and Human
Services has proposed
changes to the HIPAA Privacy
rule requiring covered entities
and business associates to
account for disclosures of protected health information.
Romance in the Workplace:
Employers may take proactive
steps to minimize their liability
and address potential prob-

lems in the workplace resulting from romantic relationships
between employees.
Common Mistakes in VCP
Submissions: The IRS has
recently provided guidance on
avoiding common mistakes
that plan sponsors make in
correcting plans through the
Employee Plans Compliance
Resolution System Voluntary
Correction Program.
Healthcare Reform: Where
Are We Now? The Patient
Protection and Affordable
Care Act (“PPACA”) has already undergone revisions
and amendments that will affect many employers, including modifications affecting
grandfathered plans and reporting requirements.

Supreme Court Rejects Reformation of Retirement Plan as a
Remedy in Benefits Claim
Last month, the Supreme
Court, in a unanimous decision,
rejected a previous ruling by a
federal district court to reform
terms of a pension plan to
those in a summary plan description (“SPD”), but also suggested that participants may be
entitled to expanded remedies
under ERISA. As a result, employers and plan sponsors
should carefully review plan
documents and communications with participants to ensure
that such communications correspond with the terms of the
plan.
In November 1997, CIGNA
Corporation informed its employees through a newsletter of
its intention to implement a new
pension plan. The new plan

would substitute an account
balance plan for CIGNA’s prior
defined benefit plan. Under the
new plan, participants’ retirement benefits were the greater
of the benefits previously accrued under the prior defined
benefit plan (“Plan A”), or the
amount in their cash balance
plan accounts (“Plan B”).
A group of participants filed a
class action suit against
CIGNA, alleging that CIGNA’s
communications to participants,
including the summary plan
description (“SPD”) and the
summary of material modifications (“SMM”) were false and
misleading. Such claims of
false and misleading communications included:

(i) some participants, under the
new formula, were subject to
“wear-away,” meaning that they
would not accrue any additional
benefits for a period of time
until their Plan B benefit exceeded their Plan A benefit;
(ii) lack of disclosure in the SPD
and SMM by CIGNA regarding
the determination of the opening account balances; and

(iii) statements leading participants to believe they would
receive the full value of their
Plan A benefit plus the
amount of benefits earned
under Plan B.

-continued on page 2
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HIPAA Privacy Rule: Accounting of Disclosures Under the
HITECH Act
The U.S. Department of Health and Human
Services (“HHS” or “Department”) released
proposed rules to further safeguard protected
health information (“PHI”) and promote accountability in the health care system. Covered
entities and business associates should make
preparations to implement appropriate procedures for compliance with the new rules.

information for disclosures that are
most likely to impact the individual.

The HHS Office for Civil Rights proposed the
changes to the HIPAA Privacy Rule pursuant to
the Health Information Technology for Economic and Clinical Health Act (“HITECH Act”).
The purpose of these modifications is, in part,
to implement the statutory requirement under
the HITECH Act to require covered entities and
business associates to account for disclosures
of PHI to carry out treatment, payment, and
health care operations if such disclosures are
through an electronic health record. Additionally, the modifications will expand the accounting provision to provide individuals with the
right to receive an access report indicating who
has accessed an individual’s electronic PHI in a
designated record set.

Right to an access report:

The Department believes these modifications
to the Privacy Rule will provide individuals with
greater transparency regarding the use and
disclosure of their PHI than what is available
under the current rule.
Right to an accounting:
The right to an accounting would provide individuals with knowledge about the disclosure of
information to persons outside the covered
entity and its business associates for certain
purposes such as law enforcement, judicial
hearings, and public health investigations. The
Department’s intent with respect to the accounting disclosures is to provide more detailed

Under the proposed rule, the right
to an accounting of disclosures
would encompass both hard copy
and electronic PHI and would cover
a three-year period.

The right to an access report would
provide individuals with information
on who has accessed electronic
PHI, including access for purposes of treatment, payment, and health care operations.
The objective of the access report is to allow
individuals to learn if specific persons have
accessed their electronic designated record set
information.
According to the proposed rule, the right to an
access report would only apply to PHI about an
individual that is maintained in an electronic
designated record set. Under the rule, individuals would have a right to obtain an access report covering a three-year period, containing
information about who accessed the individual’s electronic PHI held by a covered entity or
business associate.

“The Department

Proposed Effective Dates:

greater

The proposed effective date for the right to an
accounting is 180 days after the effective date
of the final regulations. With respect to the right
to an access report, there are two proposed
effective dates; (i) January 1, 2013, for electronic designated record set systems acquired
after January 1, 2009; and (ii) January 1, 2014,
for electronic designated record set systems
acquired as of January 1, 2009.

Supreme Court Rejects Reformation as Remedy
-continued from page 1
The lower court agreed with the participants finding that CIGNA’s communications were deficient
and in violation of ERISA. Consequently, the
lower court granted relief to the participants by
reforming the new plan and providing greater
benefits to participants. The plan reformation
included replacing the “greater of” benefit formula
with a “Plan A plus Plan B” formula under authority of ERISA section 502(a)(1)(B).
The Supreme Court, however, rejected the reformation of the Plan as a remedy ruling that ERISA
section 502(a)(1)(B) does not authorize a court to
alter the terms of the plan. Additionally, the Court

indicated that the terms of an SPD or SMM do not
constitute terms of the plan. Conversely, the
Court suggested that the additional remedies
provided by the lower court are the type that
would instead be available under ERISA section
502(a)(3) as a form of “other appropriate equitable relief.”
Because the district court had not determined
whether an appropriate remedy may be provided
under ERISA section 502(a)(3), the Supreme
Court vacated and remanded the case to the
lower court for further proceedings.
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Romance in the Workplace
Ah, love F ain’t it grand? For the lovebirds, the answer is a resounding yes;
however, for the employer of the lovebirds F not so much. Among the many
issues that employers must deal with,
romance in the workplace is one more
area requiring attention. Both legal and
business interests can be negatively
affected by an office romance – especially if the romance wilts, but often
even when all stays rosy.
Romance in the workplace is not a new
problem; however, a variety of factors
have contributed to making it a hot
topic. Fifty years ago women made up
less than 30 percent of the workforce.
Today women represent almost half of
the workforce. The gender-mixed workforce coupled with the fact that the
average number of hours spent at work
has been increasing for the last twenty
years leads to a situation where the
greatest chance of meeting someone
to date is at work. And working side by
side with someone is quite honestly an
ideal setting to get to know someone
and evaluate them in a non-threatening
manner. Certain workplace settings
such as hospitals, police stations, law
offices, and newspaper offices experience a high incidence of workplace
romance -- due to not only the amount
of time employees spend together, but
also the intensity. The high degree of
reliance on one another and potentially
catastrophic outcomes speeds interpersonal bonding.
A recent online survey conducted for
CareerBuilder yielded the following: a)
18 percent of employees had dated a
co-worker at least twice in their career;
b) 8 percent of those surveyed indicated they work with someone they
would like to date; c) 12 percent of
office romances began when the employees ran into each other in a nonwork setting; d) 6 percent have left a
job because of an office romance; and,
e) 30 percent of the survey participants
married someone they met at work.
With these kinds of statistics, it is clear
to see that office romances need to be
addressed by employers.
Workplace romances can negatively
affect an employer’s legal interests by
exposing the employer to sexual harassment liability. This liability can come
in two forms – not only from the employee who makes a claim of sexual
harassment, but also from co-workers
who believe they were passed over for
an employment opportunity or benefit
provided to another employee who

received that opportunity or benefit
because they submitted to sexual
advances or requests. On the business interest side, employers will
frequently experience lower morale
and productivity when there is an
office romance at play. Perceived
favoritism and resentment are the
primary culprits. Not only does an
employer have its legal and business
interests to look out for, but an employer needs to create a work environment for its employees where
there is fairness and equity plus recognition of the privacy rights of its
employees.
So, what is an employer to do? First
and foremost, employers should
have a comprehensive sexual harassment policy in place, as well as
provide training on the policy to all
employees. The policy serves as a
formal communication of what behavior is and is not acceptable. Further
the policy should explain a welldefined complaint process along with
highlighting potential disciplinary
actions that may be taken which run
the gamut from transfers to termination. It is critical that enforcement of
the policy is uniform and consistent.
Beyond a sexual harassment policy,
an employer may want to consider a
no-fraternization policy. This can be
an absolute ban on dating within the
company, which is rarely recommended, to prohibiting dating between manager-subordinate, which is
more common. In developing such a
policy factors to consider include: a)
the makeup of the workforce; b)
whether pre-existing relationships are
exempt; c) the nature of the work
environment; d) the history of intimate relationships among employees
and whether they have resulted in
claims of discrimination, favoritism, or
harassment; and, e) whether the
employer is prepared to enforce the
policy. Again, should an employer
implement a no-fraternization policy
they must enforce it evenhandedly.
Yet another tool an employer may
choose to implement is requiring the
execution of a consensual relationship agreement – or love contract –
by the employees. Although many
employers find love contracts to be
somewhat intrusive and awkward to
request, the protection afforded is
often well worth it. In a 2008 HR
Magazine article on love contracts, it
was noted that litigation stemming

from workplace relationships is not
as prevalent as the lowered morale
and poor publicity that occurs when
the relationship ends badly. A love
contract can set the ground rules
for post-relationship behavior to
minimize negative fallout. A love
contract effectively serves as an
individualized no-harassment policy, stating the expectations and
responsibilities of the employees
executing the love contract. The
love contract serves to document
that there has not been any harassment up to the time of signature
and puts the responsibility for reporting any future harassment on
the employees. Employers should
highlight to the employees that the
love contract provides them protection in the event the relationship
goes bad. Advantages of a love
contract for an employer include a
reduction in sexual harassment
litigation risk, minimization of perceptions of favoritism, and creation
of a forum for a candid discussion
of professional workplace behavior.
Moreover, the contract reminds
employees that there is no right to
privacy in the workplace; therefore
intimate communication should be
reserved for the home front and not
conducted via email or instant messaging on company equipment.
Unfortunately, often the situations
where a love contract is most
needed for protection of the company are those with participants
least likely to agree to sign. If the
married chief executive officer is
having an affair with an employee,
the odds of getting a love contract
in place may be slim. And of
course, signing a love contract
must be voluntary to avoid privacy
right violations.
Regardless of what approach an
employer decides to take with
workplace romance, employers
need to draft policies that have a
rational correlation to a legitimate
legal and/or business interest, while
balancing those interests against
the privacy interests of the employees. Employers cannot make workplace romance go away by
ignoring it. After all, employees are humans and
as humans we all believed
John Lennon when he
wrote “All You Need is
Love”.

“Workplace
romances can
negatively
affect an
employer’s
legal interests
by exposing
the employer
to sexual
harassment
liability.”
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IRS Identifies Common Mistakes in Voluntary Correction
Program Submissions
Plan sponsors can avoid costly processing delays
with a VCP submission by correcting common mistakes prior to filing under the IRS’ Employee Plans
Compliance Resolution System (“EPCRS”). The
EPCRS Voluntary Correction Program (“VCP”) permits retirement plan sponsors, at any time prior to an
audit, to pay a fee and receive IRS approval for correction of plan errors.

Schedule 1 is only for interim amendments that
were adopted late, but prior to the end of the
plan’s last remedial amendment cycle that included those late amendments. Schedule 2
should be used if the late interim amendments
are adopted after the close of the remedial
amendment cycle in which they should have been
adopted.

The IRS recently provided guidance outlining some
of the most common mistakes encountered in VCP
submissions, including (i) missing compliance fee
checks; (ii) improperly identified late interim amendments; (iii) improperly completed schedules;
(iv) incorrect signatures; and (v) failure to remember
the limits of the compliance statement. Steps plan
sponsors can take to minimize processing delays
include:

3. Check the correct boxes.

1. Include the required compliance fee or the
submission will be returned.

Sponsors should not check boxes to request excise
tax waivers unless they actually apply to the VCP
submission. In the event waivers do apply, then
sponsors should include an explanation of why they
should be granted a waiver. On the Applicant’s Representations page, sponsors should be sure to check
one of the boxes to indicate whether the plan sponsor or plan engaged in an abusive tax transaction.

All VCP submissions must include the appropriate
compliance fee. Compliance fees are fixed and cannot be reduced or waived by the IRS. Most plan
sponsors, including sole proprietors and governmental entities, are required to pay the fee. Some terminating Orphan Plans may be exempt from the fee
requirement; however, this exemption applies to very
few plans.
As of June 1, 2011, the IRS will automatically return
the entire VCP submission if it does not contain a
check for the applicable compliance fee. Plan sponsors will no longer be contacted with a request for a
missing fee. Submissions that are returned for lack
of payment may be resubmitted; however, resubmissions will be treated as a new case subject to compliance fees in effect on the date of the new submission.
2. Identify late amendment failures.
Plan sponsors should specifically describe any late
interim amendments associated with a change in the
law that are to be included in its VCP submission.
These may include changes required by the Pension
Protection Act of 2006 or the HEART Act of 2008.
Sponsors should list each PPA or HEART Act provision that was adopted late.
A general statement that is limited to “The plan was
not timely amended for PPA or HEART” is not acceptable. Compliance statements are legal documents that must fully describe all plan document
failures. For example,
• On Appendix F, Schedule 1, part A, check the
box for “other” and enter “see attachment” in the
text box.
• On the separate attachment, include a complete
description of each provision that was not timely
adopted.
• If sponsors need assistance describing the individual amendments, they can use descriptions for
PPA provisions in Notice 2007-94 and for HEART
provisions, Notice 2009-98.
• Sponsors should remember that Appendix F,

Plan sponsors should check the boxes applicable to
their submission, and do not check other boxes. For
example, only check boxes for amendments that
apply to the plan. If a sponsor is late for its amendment cycle, then it should check only the single Cumulative List box on Schedule 2 that relates to the
sponsor’s cycle.

4. Ensure that the right person signs the applicable forms.
The Applicant’s Representations in Part III of Appendix F, and the Power of Attorney, if applicable should
be signed by an authorized person such as an officer
of the plan sponsor. Such forms generally cannot be
signed by the plan administrator or a plan trustee
unless the plan is a multiemployer plan or governmental plan governed by an independent board of
trustees.
5. Remember the limits of the compliance statement.
The IRS’ review of a VCP submission is limited to
the failures and correction methods identified by the
plan sponsor. The IRS will not review the language
in the plan document or plan amendments submitted
to resolve late amender plan document failures.
Additionally, the IRS will not conduct a compliance
review of all paperwork included with a submission to see if there are other plan document
failures that may not have been noted in the
VCP submission.
If a plan sponsor includes a determination letter
application with its VCP submission, it will not
be reviewed by the Voluntary Correction staff;
rather it will be transferred to the Employee
Plans Determinations staff where it will be processed and reviewed independently. Once the
VCP case is closed by Voluntary Correction
staff, the issued compliance statement cannot
be used to resolve additional failures that may
be subsequently discovered by EP Determinations or Examinations staff.
Additional information on common mistakes in VCP
submissions may be found at: http://www.irs.gov/
retirement/article/0,,id=156238,00.html.

“Plan sponsors
will no longer
be contacted
with a request
for a missing
fee. .”
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Healthcare Reform: Where Are We Now?
Although the Patient Protection and Affordable
Care Act (“PPACA”) was enacted just over a
year ago, some of the most controversial provisions have already been amended. Specifically, provisions of PPACA affecting employers
have undergone revisions, safe harbors have
been created, and some provisions of the law
now include grace periods to help employers
comply with the law.
When President Obama initially unveiled his
proposal for healthcare reform to Americans,
he explained that if Americans liked the coverage provided through their employers, then
they could keep that coverage. Plans in existence prior to the passage of PPACA are
known as “grandfathered health plans;” and
such plans are closely regulated by PPACA.
Small changes to a grandfathered plan may
cause it to lose its grandfathered status and
suddenly become subject to the rules and
regulations applicable to plans that came into
existence after March 23, 2010.
Whether a plan is “grandfathered” has become
a threshold issue for employer sponsored
health plans. Consequently, the regulations
and guidance issued by the Department of
Labor (“DOL”) and Internal Revenue Service
(“IRS”) on grandfathered and nongrandfathered plans has been closely watched
by employers.
Modifications and guidance issued to assist
employers in navigating regulations issued
under PPACA include:
•

Grandfathered plans are now permitted to
change insurers and enter into new contracts for health insurance without losing
their status as a grandfathered plan, so
long as (i) the plan's benefits do not
change in any way that would otherwise
result in a loss of grandfathered status

(e.g., any increase in coinsurance paid by
participants); and (ii) the effective date
(operative date) of the new policy is on or
after November 15, 2010, the date the
amendment was released.
•

•

•

•

•

Non-grandfathered plans have been relieved from complying with the nondiscrimination rules, which are similar to
the rules applicable to self-funded plans,
and prohibit a plan from discriminating in
favor of highly compensated individuals,
until at least the close of 2011, and possibly longer, depending on when further
guidance is issued by the IRS.
Non-grandfathered plans have been
granted a grace period until January 1,
2012 from complying with portions of the
new internal claims regulations.
Non-grandfathered plans subject to the
federal external review process have been
given an interim enforcement safe harbor
that may be used until formal guidance is
issued by the DOL.
On April 14, 2011 the provision of PPACA
that expanded Form 1099 information
reporting requirements for payments of
$600 or more to corporations was repealed.
The Form W-2 reporting requirement is
not mandatory for Forms W-2 issued for
2011, and an employer will not be subject
to penalties for failure to report the aggregate cost of employer-sponsored coverage on Forms W-2 issued for 2011.

About the Cicotte Law Firm
The Cicotte Law Firm is located in Kennewick, WA, and represents employers
in several states in all aspects of benefits law, handling diverse employment,
labor, tax and corporate matters.
The Firm's practice covers all areas
relating to employee benefits, including
designing “defined contribution-style”
health plans (HRAs, HSAs, & FSAs),
assistance with COBRA, HIPAA,
ARRA, and PPACA issues, advising on
fiduciary responsibilities, maintaining
legal compliance with nondiscrimination requirements, analyzing
unusual benefit claims, representing
employers in labor relations matters
where pension or welfare benefits are
involved, advising on the federal tax
implications of complex benefits-related
issues, and examining the ERISA
status of compensatory arrangements.
Other practice areas vital to corporate
function available at the Firm include
corporate formation, corporate compliance, negotiations, mergers and acquisitions, SEC compliance, and HR liaison activities.
The Firm is also able to assist companies with licensing agreements, noncompete agreements, and nondisclosure agreements.
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