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DOL Guidance on QDROs: The
DOL issued a final rule indicating a plan administrator may
not disqualify a QDRO solely
because it was issued after or
revises another QDRO, or because of the time it was issued.
Health Care Coverage for
Children to Age 26: Plans offering health care coverage to an
employee’s child are now permitted, and later this year will
be required, to provide coverage for children to age 26.
Form 5500 Deadline: July 31,
2010 is the deadline for calendar year plans to file the required 2009 Form 5500. All
submissions must now be completed electronically using the
DOL’s EFAST2 system.
New Health Care Tax Credit:
Qualified small employers are
permitted to receive a tax credit
for health insurance premiums

paid for certain employees.
Online Disability Compliance
Tool: A new DOL tool can help

age 55 and older who are not
eligible for Medicare.

employers determine responsibilities under the applicable
disability laws.
FLSA Amended by Health Care
Reform: Employers are now
required by the FLSA to provide
nursing mothers a reasonable
break time each time the employee needs to express milk.
Red Flags Rule Delayed Again:
The Federal Trade Commission
has again delayed enforcement
of the Red Flags Rule until
December 31, 2010.
New Early Retiree Reinsurance
Program: A new program established by the Patient Protection
and Affordable Care Act provides reimbursement to employers for a portion of the cost
of health benefits for retirees

FINAL RULE ISSUED RELATING TO TIME AND ORDER OF
DOMESTIC RELATIONS ORDERS
On June 9, 2010, the Department of Labor’s Employee
Benefits Security Administration issued a final rule relating
to the time and order of qualified domestic relations orders
(“QDRO”). This final rule adopts
the interim final rule issued in
March 2007 and implements
the directive contained in section 1001 of the Pension Protection Act of 2006 to clarify
certain timing issues with respect to QDROs under ERISA.
The rule becomes effective on
August 9, 2010.
Under the rule, a plan administrator may not disqualify a do-

mestic relations order that
otherwise meets ERISA's QDRO
requirements solely because of
when it is issued or because it
is issued after, or revises, another domestic relations order.
Additionally, a QDRO cannot be
disqualified solely because of
the time at which it is issued,
such as after the death of the
participant, after a participant’s
divorce is completed, or after
the participant’s annuity starting date.
The regulations also indicate
that notwithstanding the guidance related to the order and
time of domestic relations or-

ders, an order will fail to be
treated as a QDRO if it requires
the plan to provide a type or
form of benefit, or any option,
not otherwise provided under
the plan. Examples addressing
various circumstances involving each section of the new
rule are provided in the regulations. Plan administrators
should review their policies and
procedures to make certain
they are in compliance with this
new guidance from the Department of Labor.
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HEALTH CARE COVERAGE NOW AVAILABLE TO
CHILDREN TO AGE 26
The Patient Protection and Affordable Care Act
(“PPACA”) allows young adults to stay on their
parents’ health care plan through age 25.
(Note: In 2009, a new Washington State law
also required coverage through age 25.) Plans
and issuers of health care coverage that offer
such coverage to children on their parents’
plan will be required to make the coverage
available to an adult child through the age of
25. The expanded coverage requirement will
apply even if the young adult no longer lives
with his or her parents, is not a dependent on
a parent’s tax return, or is no longer a student.
In addition, young adult children qualify for
coverage whether they are married or unmarried, although their own spouses and children
do not qualify.
While the required implementation date is not
until September 23, 2010, the Department of
Health and Human Services (“HHS”) Secretary
Kathleen Sebelius has encouraged insurance
companies to begin covering young adults
voluntarily prior to the required date. Early
implementation avoids gaps in coverage for
new college graduates and other young adults,
and saves on administrative costs of disenrolling and re-enrolling them between May
2010 and September 23, 2010.
Plans and issuers must provide a special enrollment opportunity for young adults who qualify, and such enrollment period must continue
for at least 30 days, regardless of whether the
plan or coverage offers an open enrollment
period. The special enrollment period and a
written notice must be provided no later than
the first day of the first plan or policy year beginning on or after September 23, 2010. Qualified young adults must be offered all of the
same benefit packages at the same cost available to similarly situated individuals who did
not lose coverage because of a cessation of
dependent status.
In addition to the extension of coverage for
adult children through age 25, IRS guidance
issued in April indicates that the value of any
employer-provided health coverage for an employee’s child is excluded from the employee’s
income through the end of the taxable year in
which the child turns 26, as long as the coverage continues until the end of that taxable
year. This means that if a child turns 26 in

March, but stays on the plan past December
31st (the end of most people’s taxable year),
the health benefits up to December 31st may
be excluded from income for federal tax purposes. These tax benefits are effective as of
March 30, 2010 and apply to various workplace and retiree health plans. The tax benefit
also applies to self-employed individuals who
qualify for the self-employed health insurance
deduction on their federal income tax return.
Employers with cafeteria plans may permit
employees to immediately make pre-tax salary
reduction contributions to provide health care
coverage for their children who are under age
27, even if the cafeteria plan has not yet been
amended to cover the adult children. Employers and plan sponsors have until the end of
2010 to amend their cafeteria plan documents to incorporate this change.

“Employers with
cafeteria plans may
permit employees to

Interim final regulations were jointly issued in
May by the Departments of Treasury, Labor,
and Health and Human Services. The regulations implement the requirements for group
health plans and health insurance issuers in
the group and individual markets under the
provisions of the PPACA. Further guidance on
these health coverage changes for employers,
employees, and health insurers may be found
in IRS Notice 2010-38.

immediately make
pre-tax salary
reduction
contributions to
provide health care
coverage for their
children who are
under age 27 . . . .”
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REMINDER: UPCOMING FORM 5500 FILING DEADLINE
Employers and plan sponsors
are reminded that Form
5500 must be filed by the
last day of the seventh month
after their plan year ends,
typically July 31 for calendar
year plans.
Because the July 31 deadline
for calendar year plans falls
on a Saturday this year, the
deadline is moved to the
following Monday, August 2,
2010. Plans in need of additional time to file may request an extension to file by
submitting Form 5558, Application for Extension of Time
to File Certain Employee Plan
Returns, on or before the
plan’s original filing deadline.

As a reminder, some of the
changes to 2009 Form 5500
filings include:
• Paper filings are no longer

accepted and electronic
filing is now required using
the DOL’s computerized
ERISA Filing Acceptance
System (“EFAST2”).
• Form 5500 or Form 5500-

SF must be completed
using the DOL’s webbased filing system
(“IFILE”) or through approved third-party software.
• Filing credentials need to

be obtained to sign and
submit filings using the
EFAST2 system.

• Many forms and sched-

ules have been modified
and should be reviewed
carefully before submission.
• Schedule E for Form 5500

filings has been eliminated.
• Schedule SSA information

should not be filed with
the Form 5500, even if the
submission pertains to a
filing year prior to 2009.
Schedule SSA information
must be filed directly with
the IRS.
Information on the new
EFAST2 system and the new
electronic filing requirements
may be found online at
www.efast.dol.gov.

NEW SMALL EMPLOYER HEALTH CARE TAX CREDIT

“Qualified
employers are

The PPACA, enacted on
March 23, 2010, provides a
tax credit to qualified small
employers that provide
health care coverage to their
employees, effective with tax
years beginning in 2010. This
new health care tax credit is
designed to encourage small
employers to offer health
insurance coverage for the
first time or maintain coverage they already have.
Qualified small employers are
permitted to receive a federal
income tax credit for health
insurance premiums paid for
certain employees. To qualify
for the credit: (i) the employer
must be either a for-profit
business, or a tax exempt
organization described in
Internal Revenue Code section 501(c); (ii) the employer
must have fewer than 25 fulltime equivalent employees
(“FTE”) for the tax year; (iii)
the average annual wages of
its employees for the year
must be less than $50,000
per FTE; and (iv) the employer must pay the premi-

ums under a qualifying arrangement.
The credit is generally available to small employers that
pay at least half the cost of
single coverage for their employees in 2010. For tax
years 2010-2013, the maximum credit is thirty-five percent (35%) of premiums paid
by eligible small business
employers and twenty-five
percent (25%) of premiums
paid by eligible employers
that are tax exempt organizations.
Employers with 10 or fewer
FTEs earning an average
annual wage of $25,000 or
less are generally eligible for
the maximum credit. The
credit phases out for employers as the number of FTEs
and/or the average annual
wages increase, and it is
completely phased out for
employers that have 25 or
more FTEs, or average annual wages of $50,000 or
more.

Guidance issued by the IRS
in Notice 2010-44 provides
detailed information and
examples to help small employers determine whether
they qualify for the credit and
estimate the amount of the
credit. The IRS also made a
request for public comments
on issues that should be
addressed in future IRS guidance. Additional guidance in
the form of FAQs may be
found on the IRS website at
www.irs.gov.

permitted to
receive a federal
income tax
credit for health
insurance
premiums paid
for certain
employees.”
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NEW ONLINE TOOL TO ASSIST EMPLOYERS WITH
DISABILITY NONDISCRIMINATION LAWS
The U.S. Department of Labor (“DOL”) has a
new online tool to help America’s employers
ensure their employment policies and practices do not discriminate against qualified individuals with disabilities.
The Disability Nondiscrimination Law Advisor is
an online tool developed by the DOL’s Office of
Disability Employment Policy and was designed
to help employers determine the federal disability nondiscrimination laws that may apply
to their organization or business. Additionally,
the online advisor will assist employers in determining their responsibilities under the applicable disability nondiscrimination laws.

One law that the advisor does not address is
Section 501 of the Rehabilitation Act, which
covers employees of the federal government.
Guidance addressing recruitment, employment, and retention of individuals with disabilities in the federal government is provided by
the Office of Personnel Management and
Equal Employment Opportunity Commission.
To assess the applicability of the disability
nondiscrimination laws discussed above employers may visit www.dol.gov/elaws/odep.htm
to use the new Disability Nondiscrimination
Law Advisor.

HEALTH CARE REFORM AMENDS FLSA TO REQUIRE BREAKS
FOR NURSING MOTHERS
The PPACA amends the Fair Labor Standards
Act (“FLSA”) to require employers to provide
nursing mothers, up to one year after the birth
of their child, a reasonable break each time
the employee needs to express milk. Previous
to this amendment the FLSA had not required
employers to provide breaks to employees and
had left the issue to be governed by state law.
While there is no effective date specified for
this amendment to the FLSA, employers
should presume it is effective immediately
until further guidance from the DOL is issued.
The amendment provides that an employer
shall provide: (i) a reasonable break time for
an employee to express breast milk each time
the employee has need to express the milk;
and (ii) a place other than a bathroom, that is
shielded from view and free from intrusion
which may be used to express breast milk.

Employers are not required to compensate
employees during this break time for any work
time that is spent by the nursing mother expressing breast milk.
It should be noted that this amendment does
not apply to employers that employ fewer than
50 employees, if such requirements would
impose an undue hardship by causing the
employer significant difficulty or expense when
considered in relation to the size, financial
resources, nature, or structure of the employer’s business. Additionally, in the event a
state law provides greater protections to the
employee than that provided by this amendment, then such state law will govern. Employers should review their policies and procedures to ensure they are in compliance with
this change to FLSA requirements.

ENFORCEMENT OF THE RED FLAGS RULE DELAYED
AGAIN BY THE FTC
The Federal Trade Commission, at the urging
of several members of Congress, has again
delayed enforcement of the Red Flags Rule;
however, this delay does not affect enforcement by other federal agencies. This most
recent delay extends through December 31,
2010 to allow Congress additional time to
consider legislation that would affect the
scope of entities covered by the rule.
The Red Flags Rule (“the Rule”) originally became effective on January 1, 2008, with full
compliance for all covered entities originally
required by November 1, 2008. The Rule requires “creditors” and “financial institutions”
with “covered accounts” to develop and imple-

ment written identity theft prevention programs to help identify, detect, and respond to
patterns, practices, or specific activities that
may indicate identity theft.
In the event Congress passes legislation affecting the scope of entities covered by the Rule
with an effective date earlier than December
31, 2010, the FTC will begin enforcement as of
that effective date. Organizations or businesses that believe they may be subject to the
Rule should examine current FTC guidance on
developing and implementing an identity theft
prevention program that will comply with the
Rule. FTC guidance on the Red Flags Rule may
be found online at: www.ftc.gov/redflagsrule.

“[T]he online
advisor will assist
employers in
determining their
responsibilities
under the
applicable
nondiscrimination
laws.”
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ASSISTANCE AVAILABLE TO PROVIDE HEALTH
BENEFITS TO EARLY RETIREES
Interim final regulations were issued by the
Department of Health and Human Services
(“HHS”) to implement the Early Retiree
Reinsurance Program established by section 1102 of the PPACA. This temporary
program was effective on June 1, 2010,
and expires January 1, 2014; however,
HHS has authority to stop payments or
accepting applications when it appears the
$5 billion federal funding is insufficient.
The program provides reimbursement to
employers for a portion of the cost of
health benefits for retirees age 55 and
older who are not eligible for Medicare, and
their spouses, surviving spouses, and dependents. Because of age or health condition, many individuals in the early retiree
age group often find that individual health
insurance coverage is unaffordable and
inaccessible. As a result, the Early Retiree
Reinsurance Program is designed to assist
in making health benefits more affordable
for plan participants and sponsors so that
such benefits are more accessible than
they may otherwise be without the program. The program provides needed financial assistance for employer based plans to
continue to provide coverage to participants, and as a result, it also provides financial relief to participants.
Employers who are accepted into the program are reimbursed up to 80% of claims
costs for health benefits between $15,000
and $90,000. Employers may use reimbursements to reduce employer and participant costs, but current contribution levels are expected to be maintained by the

employer. Claims incurred between the
start of the plan year and May 31, 2010
are credited towards the $15,000 threshold; however, only medical expenses incurred on or after June 1, 2010 are eligible
for reimbursement under the program.
Both self-funded and insured plans may
apply, including plans sponsored by private
entities, state and local governments, nonprofits, religious entities, unions, and other
employers. Eligible employers may apply for
the program through the Department of
Health and Human Services. Applications
to HHS will be processed in the order they
are received. While there is no predetermined number of applications that HHS will
accept, the Department does have the
authority to stop reinsurance payments or
stop accepting applications, but only if it
appears the $5 billion in funding is insufficient, as program reimbursements are
being paid out.
Draft applications are available now, with
an official application available later this
month. Additional information regarding
how, where, and when applications may be
submitted will also be available later this
month on the HHS website. Employers
desiring to participate in the program
should regularly review and monitor the
HHS website for additional information on
the program and act promptly to prepare
and submit an application.

Firm Description
The Cicotte Law Firm is located in
Kennewick, WA, and represents
employers in several states in all
aspects of benefits law, handling
diverse employment, labor, tax and
corporate matters.
The Firm's practice covers all areas
relating to employee benefits, including designing “defined contribution-style” health plans (HRAs,
HSAs, & FSAs), assistance with COBRA, HIPAA, ARRA, and PPACA issues, advising on fiduciary responsibilities, maintaining legal compliance with non-discrimination requirements, analyzing unusual
benefit claims, representing employers in labor relations matters where
pension or welfare benefits are involved, advising on the federal tax
implications of complex benefitsrelated issues, and examining the
ERISA status of compensatory arrangements.
Other practice areas vital to corporate function available at the Firm
include corporate formation, corporate compliance, negotiations,
mergers and acquisitions, SEC compliance, and HR liaison activities.
The Firm is also able to assist companies with licensing agreements,
non-compete agreements, and nondisclosure agreements.

Disclaimer: Our firm issues this newsletter to provide legal updates in the areas of corporate and employee benefits law as a courtesy. This newsletter is for general information only and does not constitute
legal advice. Additionally, this newsletter does not create an attorney-client relationship, nor does it create
responsibility for The Cicotte Law Firm in regards to your corporate and employee benefit issues. Should
you have any questions relating to matters discussed in this document, you should contact an attorney.
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