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Interim Regulations Issued for
Mental Health Parity Provisions:
Departments of Labor, Treasury, and Health and Human
Services jointly issued regulations addressing parity in benefits for mental health and substance abuse disorders.
Voluntary Correction Program
for Section 409A Plan Failures:
The IRS established a voluntary
correction program for unintentional failures in nonqualified
deferred compensation plans.
COBRA Update: Legislation
amending the American Recovery and Reinvestment Act of
2009 extended the eligibility
and premium reduction periods
for COBRA coverage.
Model CHIP Employer Notice
Issued: The Employee Benefits
Security Administration released a model notice for employers to notify employees and

beneficiaries of potential opportunities for premium assistance
under a state Medicaid or CHIP
program.

403(b) Compliance Assistance:
The EBSA issued FAB 2010-01
and is providing additional guidance for 403(b) plans.

Cycle E Submissions: The submission period for determination letters for individually designed single employer plans in
Cycle E began on February 1,
2010.

Deadline to Adopt PrePre-Approved
Defined Contribution Plans:
April 30, 2010 is the last day to
adopt EGTRRA pre-approved
defined contribution plans.

Additional Reminders for Early
2010: Additional changes and
requirements that may affect
plans, employers, and businesses this year include: electronic filing of Form 5500, temporary closing of determination
letter program for pre-approved
defined benefit plans, and enforcement of the Red Flags
Rule.
Clarification of Provisions in
HEART Act of 2008: IRS Notice
2010-15 issued to provide
guidance relating to HEART Act.

INTERIM FINAL REGULATIONS ISSUED FOR MENTAL
HEALTH PARITY
The U.S. Departments of Health
and Human Services, Labor,
and Treasury jointly issued
interim final regulations to reflect changes to the Mental
Health Parity Act of 1996 made
by the Paul Wellstone and Pete
Domenici Mental Health Parity
and Addiction Equity Act of
2008 (“MHPAEA”).
The MHPAEA requires group
health plans and health insurance issuers to ensure that
financial requirements and
treatment limitations applicable to mental health or substance use disorder benefits

are no more restrictive than the
predominant requirements or
limitations applied to substantially all medical and surgical
benefits.
Plans sponsored by both private and public sector employers with more than 50 employees, including self-insured as
well as fully insured arrangements, are subject to the
MHPAEA. Additionally, the
MHPAEA applies to health insurance issuers who sell coverage to employers with more
than 50 employees.

The new regulations replace
regulations issued by the departments in 1997 and expand
and clarify issues relating to
certain defined terms, financial
requirements, treatment limitations, out of network benefits,
plan information requirements,
and exemptions from the
MHPAEA.
Affected employers and health
insurance issuers should note
that the regulations are effective on April 5, 2010, and are
applicable to plan years beginning on or after July 1, 2010.
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409A VOLUNTARY CORRECTION PROGRAM
The IRS issued Notice 2010-06 on January 5,
2010 providing a voluntary correction program
to correct certain failures of nonqualified deferred compensation plans (“NQDC plans”) to
comply with the requirements of Internal Revenue Code (“IRC” or “Code”) section 409A.
NQDC plans must comply with the requirements of section 409A in both form and operation.
Under section 409A, unless certain requirements are met, amounts deferred under NQDC
plans for all taxable years are currently includible in gross income to the extent not subject
to a substantial risk of forfeiture and not previously included in gross income. Additionally,
amounts includible as income under 409A are
subject to a 20% additional tax and premium
interest.
Notice 2010-06 allows employers to correct
failures and avoid or reduce the current income inclusion and additional taxes that may
be imposed under IRC section 409A. The notice also provides incentive for employers to
review NQDC plans to identify provisions that
fail to comply with the Code and applicable
Treasury Regulations.
To qualify for relief under Notice 2010-06 an
employer must demonstrate that specific requirements have been satisfied, including:

•

•

The employer must take commercially
reasonable steps to identify and correct
substantially similar failures in the same
or additional plans sponsored by the employer.
The employer may not participate in the
correction program if the employer or an
employee is under examination by the IRS

with respect nonqualified deferred compensation for any taxable year in which
the document failure existed.

•

Plan failures must be inadvertent and
unintentional, and may not be directly or
indirectly related to participation in any
listed transaction under Treasury Regulation section 1.6011-4(b)(2).

•

If the correction program requires income
inclusion of deferred amounts, relief is
conditioned on the employee including
such amount in income on the appropriate tax return and paying all applicable
federal tax, including the additional 20%
tax, but not the premium interest tax. In
addition, the employer must comply with
the information statement reporting requirements in Notice 2010-06.

•

Plan failures may not be the result of a
linked plan, or occur with respect to a
stock right.

•

The employer must comply with all applicable notice and reporting requirements
in Notice 2010-06.

Employers that correct plan document failures
by December 31, 2010 qualify for transition
relief and any requirement of income inclusion
or additional taxes under section 409A will not
apply. Any operational failures resulting from
the document failure must also be corrected
by December 31, 2010 in accordance with
Notice 2008-113.
Employers with NQDC plans should review plan
documents for errors and make corrections
prior to December 31, 2010.

The act also increased the maximum period of
receiving the subsidy from 9-months to 15months for an assistance eligible individual
(“AEI”). An AEI is the employee or a member of
his/her family who (i) became eligible for COBRA continuation coverage as a result of an
involuntary termination of employment that
occurred at any point from September 1, 2008
through February 28, 2010; and (ii) timely
elects COBRA coverage. AEIs pay only 35% of

allows employers
to correct failures
and avoid or
reduce the current
income inclusion
and additional
taxes that may be
imposed under IRC
section 409A. ”

COBRA UPDATE: PREMIUM REDUCTION EXTENDED
Shortly after we issued our December 2009
newsletter, the Department of Defense Appropriations Act, 2010 (“DOD Act”), was enacted
on December 19, 2009. The DOD Act
amended the American Recovery and Reinvestment Act of 2009 (“ARRA”) and extended
the COBRA premium reduction eligibility period
through the end of February.

“Notice 2010-06

their COBRA premiums and the remaining 65%
is reimbursed to the coverage provider through
a tax credit.
The premium reduction only applies to periods
of COBRA coverage that began prior to February 17, 2009, and the reduction ends for an
AEI upon (i) eligibility for Medicare or other
group coverage, including eligibility under a
plan sponsored by a spouse’s employer; (ii)
after 15-months of the reduction; or (iii) when
the maximum period of COBRA coverage ends,
whichever occurs first.
Model notices and additional information on
the subsidy extension are available online at
http://www.dol.gov/ebsa/COBRA.html.
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MODEL EMPLOYER CHIP NOTICE ISSUED
The Children’s Health Insurance Program (“CHIP”) was
reauthorized by the Children’s Health Insurance Program Reauthorization Act of
2009 (“CHIPRA”) and requires employers to provide
an annual written CHIP notice
to employees. On February 4,
2010, the Department of
Labor’s Employee Benefits
Security Administration
(“EBSA”) issued a model
employer CHIP notice and
guidance for complying with
the notice requirement.
CHIPRA requires an employer
that maintains a group health
plan in a state that provides
medical assistance under a
state Medicaid plan or child
health plan, in the form of
premium assistance for the
purchase of coverage under
a group health plan, to inform
employees of potential opportunities for premium assistance under Medicaid and
CHIP. Employers should note
that for purposes of CHIP the
state in which the employee
resides may or may not be
the same as the state in

which the employer, the employer’s principal place of
business, the health plan, its
insurer, or other service providers are located. Notice
must be provided to employees or beneficiaries in each
state that offers a premium
assistance program.
The model template provided
by EBSA was designed to
cover a broad range of circumstances and may be
modified, but employers
should ensure they satisfy
the requirement to include at
least the minimum relevant
state contact information for
any employee or beneficiary
residing in a state with premium assistance. The approach of the model notice is
to provide a brief description
of premium assistance and
rely on state contact information for state specific program descriptions.
Employers must provide the
notice to employees in writing
annually, and may do so concurrently with enrollment
packets, open season materials, or the plan SPD, provided

that (i) such materials are
provided no later than the
required date discussed below; (ii) the materials are
provided to all employees
entitled to receive the notice;
and (iii) the notice appears
separately and in a manner
that ensures the employee
could be reasonably expected to appreciate its significance.
The date by which employers
must provide the initial annual CHIP notice depends on
when the plan year begins.
For plan years beginning on
or after February 4, 2010
through April 30, 2010, CHIP
notice must be provided by
May 1, 2010. For employers
with plan years beginning on
or after May 1, 2010, CHIP
notice must be provided by
the first day of the next plan
year (e.g. January 1, 2011 for
calendar year plans).
Additional information relating to compliance and notice
obligations may be obtained
from the EBSA website at
www.dol.gov/ebsa.

The IRS reviews individually
designed plans on a five-year
remedial amendment cycle.
In preparation for each cycle
the IRS issues a cumulative
list informing plan sponsors

of issues the IRS has specifically identified for review in
determining whether a plan
filing in a specific cycle has
been properly updated.
The 2009 Cumulative List
was issued in IRS Notice
2009-98. For Cycle E submissions, the IRS will not consider in its review of any determination letter application
any: (i) guidance issued after
October 1, 2009; (ii) statutes
enacted after October 1,
2009; (iii) qualification requirements first effective in
2011 or later; or (iv) statutory
provisions that are first effective in 2010, for which there
is no guidance identified in
the notice.

must provide the
notice to
employees in
writing annually,
and may do so

CYCLE E SUBMISSION PERIOD UNDERWAY
The 12-month submission
period for determination letters for Cycle E plans began
on February 1, 2010 and
continues through January
31, 2011. Cycle E generally
includes individually designed single employer plans
where the last digit of the
plan sponsor’s EIN is 5 or 0.
Governmental plans may also
be included in Cycle E if the
plan sponsor has elected to
treat Cycle E as the initial
EGTRRA remedial amendment cycle for the plan.

“Employers

While the 2009 list does not
include any of the items described in (i)-(iv) above, a
plan must comply with all
relevant qualification requirements, not only those on the
cumulative list. Failure to
comply with all requirements
may result in plan disqualification. In addition, terminating plans must include all
statutory changes in effect at
the time of termination.
Sponsors with Cycle E plans
should begin preparing for
submission by making certain
their plans are amended in
accordance with the 2009
Cumulative List and any
other relevant qualification
requirements.

concurrently
with enrollment
packets . . . .”
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IRS OFFERS CLARIFICATION OF PROVISIONS IN HEART
ACT OF 2008
On January 20, 2010, the IRS issued Notice
2010-15 (“Notice”) containing guidance relating to provisions of the Heroes Earnings Assistance and Relief Tax Act of 2008 (“HEART
Act”). The HEART Act, passed in June 2008,
expanded on provisions previously included in
the Uniformed Services Employment and Reemployment Rights Act (“USERRA”) and provides additional benefits to workers who provide active military service.
The Notice provides a question and answer
format addressing the following sections of the
HEART Act:

• Section 104, relating to survivor and disability payments with respect to qualified military service,
•

Section 105, relating to treatment of differential military pay as wages,

• Section 107, relating to distributions from
retirement plans to individuals called to active
duty,
• Section 109, relating to contributions of
military death gratuities to Roth IRAs and

Coverdell education savings accounts, and

• Section 111, relating to an employer
credit for differential wage payments to employees who are active duty members of the
uniformed services.
Some of the provisions in the act were effective retroactively to January 1, 2007, while
others were effective for later years. Section
401(b) of the Internal Revenue Code provides
for a remedial amendment period during which
certain plan amendments may be made retroactively effective to enable the plan to comply
with the requirements of section 401(a) during
that period. The IRS Commissioner is granted
discretion to extend the remedial amendment
period.
Notice 2010-15 extends the period during
which a plan may make certain amendments
retroactively effective to comply with the
HEART Act. Generally, sponsors must amend
plans to comply with provisions in the HEART
Act by the last day of the first plan year beginning on or after January 1, 2010 (or January 1,
2012, for governmental plans).

The EBSA issued Field Assistance Bulletin
2010-01 to help answer many frequently
asked questions from the 403(b) community
on the new Form 5500 reporting requirements. The department is also sending a letter
to administrators of approximately 16,000

remedial

403(b) plans subject to ERISA to remind them
of changes to the Form 5500 reporting requirements, and to inform them of EBSA resources available for help in understanding
and complying with the new requirements.

amendment period

Plan administrators of 403(b) plans subject to
ERISA must now file basic financial and other
compliance information annually, and all Form
5500s must be filed electronically using the
EFAST2 system beginning with the 2009 plan
year.

retroactively

EBSA resources may be
www.dol.gov/ebsa/403b.html.

DEADLINE FOR ADOPTING PRE-APPROVED PLANS
Employers entitled to use the pre-approved
plan six-year cycle must generally adopt either
a master and prototype (“M&P”) or volume
submitter (“VS”) defined contribution plan
approved by the IRS for EGTRRA and other
plan qualification requirements on the 2004
Cumulative List by April 30, 2010. If the employer makes certain changes to the M&P or
VS plan document and desires a determination
letter, such request must be submitted no
later than April 30, 2010.

the Internal Revenue
Code provides for a

COMPLIANCE ASSISTANCE FOR 403(b) PLANS
As part of its ongoing compliance assistance
program to assist employers, plan officials,
and service providers, the U.S. Department of
Labor’s Employee Benefits Security Administration (“EBSA”) has announced new outreach
and compliance assistance efforts for 403(b)
pension plans subject to Title I of the Employee
Retirement Income Security Act (“ERISA”).

“Section 401(b) of

accessed

at

during which certain
plan amendments
may be made
effective . . . .”
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ADDITIONAL REMINDERS
Electronic Filing of Form 5500 Required:
Annual returns/reports for plan years beginning on or after January 1, 2009 must
now be filed electronically through the U.S.
Department of Labor’s (“DOL”) EFAST2
system. In addition, any delinquent or
amended returns/reports for previous
years must be filed electronically, with the
exception of delinquent 2008 filings which
may be filed using the current EFAST system until June 30, 2010, or on paper until
October 15, 2010.
To file electronically using EFAST2, filers
must use either the DOL IFILE preparation
and submission application or an approved
third-party software program. For more
information on EFAST2 and filing electronically you may visit www.efast.dol.gov.
Determination Letter Program for Adopters
of Pre-Approved Defined Benefit Plans
Temporarily Closed:
On February 22, 2010, the IRS temporarily
closed its determination letter program for
adopters of pre-approved defined benefit
plans. The temporary closure was implemented because all pre-approved defined
benefit plans must be restated to comply
with EGTRRA, the Pension Protection Act of
2006, and other applicable legislation. The
IRS plans to announce a two year period

during which employers may adopt the
restated plans and request determination
letters.
Any application filed on Form 5307 for a
defined benefit plan postmarked on or
after February 22, 2010 will be returned to
the applicant. The temporary closure does
not affect the determination letter application process for pre-approved defined contribution plans, or for plan amendments
related to a VCP or Audit CAP requirement.
Enforcement of Red Flags Rule Scheduled
to Begin in June 2010:
The Federal Trade Commission (“FTC”) has
delayed enforcement of the Identity Theft
Red Flags Rule until June 1, 2010 for
“financial institutions” and “creditors” subject to enforcement by the FTC. Organizations and businesses should act now to
determine whether the rule applies to their
entity. To learn more about the Red Flags
Rule visit www.ftc.gov/redflagsrule.
For more detailed information on each of
these reminders please see the articles in
our December 2009 newsletter at:
www.cicottelaw.com/december2009newsletter.

Firm Description
The Cicotte Law Firm is located in
Kennewick, WA, and represents
employers in several states in all
aspects of benefits law, handling
diverse employment, labor, tax and
corporate matters.
The Firm's practice covers all areas
relating to employee benefits, including designing “defined contribution-style” health plans (HRAs,
HSAs, & FSAs), assistance with COBRA, HIPAA, and ARRA issues, advising on fiduciary responsibilities,
maintaining legal compliance with
non-discrimination requirements,
analyzing unusual benefit claims,
representing employers in labor
relations matters where pension or
welfare benefits are involved, advising on the federal tax implications of
complex benefits-related issues,
and examining the ERISA status of
compensatory arrangements.
Other practice areas vital to corporate function available at the Firm
include corporate formation, corporate compliance, negotiations,
mergers and acquisitions, SEC compliance, and HR liaison activities.
The Firm is also able to assist companies with licensing agreements,
non-compete agreements, and nondisclosure agreements.

Disclaimer: Our firm issues this newsletter to provide legal updates in the areas of corporate and employee benefits law as a courtesy. This newsletter is for general information only and does not constitute
legal advice. Additionally, this newsletter does not create an attorney-client relationship, nor does it create
responsibility for The Cicotte Law Firm in regards to your corporate and employee benefit issues. Should
you have any questions relating to matters discussed in this document, you should contact an attorney.

Tel: 877.783.6699
509.783.6699
fax: 509.783.1166
info@cicottelaw.com

7025 W. Grandridge
Blvd., Suite B2
Kennewick, WA 99336

